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Bank Liable for County Treasurer’s Defalcation 


Where a county treasurer draws checks on the county de- 
pository and deposits them to the credit of his personal account 
in a trust company, the trust company will be liable for any 
amount which the treasurer subsequently withdraws and 
embezzles. The trust company, in such a case, is presumed 
to know the provisions of the statutes requiring a county 
treasurer to deposit county funds in the regularly appointed 
county depository and to pay them out only in settlement of 
obligations properly due by the county and upon the order of 
the designated authorities. Here the trust company was put 
upon notice by the form of the checks that the treasurer was 
not complying with these statutes. Consequently, it was 
liable for any sums misappropriated by the treasurer. Em- 
ployers’ Liability Assurance Corporation vy. Hudson River 
Trust Co., New York Supreme Court, Appellate Division, 
204 N. Y. Supp. 698. 

This reverses the decision of the Supreme Court, 290 
N. Y. Supp. 881, which was published in the February issue 
of the JouRNAL at page 98. 

The facts showed that one, DeWitt, was the county treas- 
urer of Columbia County, New York, and also vice-president 
of the Germantown National Bank, which was designated as 
depository of county funds. The plaintiff insurance company 
became surety upon the treasurer’s official bond. The treasurer 
wrongfully drew a series of checks on the depository bank, 
aggregating $30,000. Some of these checks were payable in 
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cash while others were payable ‘to the treasurer’s individual 
order. All of them were deposited in the treasurer’s personal 
account in the defendant trust company and the proceeds were 
later withdrawn by the treasurer and appropriated to his 
own use. As stated above, the bank was held liable for the 
amount thus embezzled. 

The plaintiff insurance company had made good to the 
county the amount which it had lost as a result of the trans- 
actions described and thus became subrogated to the rights of 
the county against the defendant trust company. In the 
meantime the depository bank had failed and an action was 
also brought by the receiver of that bank against the defend- 
ant trust company. It was held that the receiver was pre- 
cluded from recovering by the negligence of the depository 
bank in paying the checks drawn by the treasurer. 

Cases of this kind fall into three principal classes. 'The 
first is made up of the cases in which a bank permits an execu- 
tor, administrator or other fiduciary to deposit estate funds in 
his individual account. In these cases it is held that the bank 
is not liable for sums wrongfully taken by the fiduciary unless 
it has knowledge of his wrongdoing or is put upon inquiry by 
the facts. If, for instance, the fiduciary were to pay his 
individual note, held by the bank, out of estate funds so 
deposited in his personal account, the bank would be put 
upon notice as to his authority to make such use of the funds. 
It would be liable for that amount and for any sums subse- 
quently misapplied. 

The second class is made up of cases in which a bank 
permits an officer or agent of a corporation to deposit cor- 
porate funds in his individual account. In such cases, the 
bank will be liable for the defaleation of the officer or agent 
irrespective of knowledge of his wrongdoing. Here the bank 
is under a duty to make inquiry as to the authority of the 
officer or agent to deposit checks payable to the corporation 
otherwise than in the corporation’s account. 

The third type, of which the present case is an example, 
includes cases wherein the bank permits a public official to 
deposit public funds in his individual account. As already 
pointed out, the result is liability on the part of the bank. 
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The following paragraphs are quoted from the court’s 
opinion: 


There is no proof that the Trust Company had actual knowledge 
that the moneys in question were being misappropriated and con- 
verted, but it is the claim of each plaintiff that the Trust Company 
was chargeable with knowledge thereof, and that it thereby aided 
and abetted DeWitt in such diversions and is, therefore, liable 
therefor. 

The [defendant] Trust Company was bound to know that the 
county moneys in the General Fund Account of the [depository ] 
Bank could be withdrawn by the county treasurer only for the pay- 
ment of claims ordered to be paid by the Board of Supervisors, or 
other lawful authority, or for salaries of county officers, or pursuant 
to the lawful direction of some court; and that if he withdrew or 
appropriated any money for any other purpose it constituted mal- 
feasance in office and called for his removal from office. Section 147, 
County Law. It also was bound to know that the county treasurer 
was required to deposit all moneys received by him as such treasurer 
in a duly designated bank of deposit upon interest. Section 144, 
County Law. 

The court below refused to find that when the said eleven checks 
were deposited by De Witt in his personal account with the Trust 
Company it knew or was upon notice that county moneys were thereby 
being diverted to the personal account of De Witt. It is assumed 
that this refusal to find was upon the theory that such acts did not 
constitute notice that a misappropriation was intended or being 
executed by De Witt, for the decision expressly finds that none of 
said misappropriations was committed with notice on the part of 
the Trust Company that such misappropriation was intended or was 
being executed by De Witt. That is the only theory upon which the 
court could refuse to find that the Trust Company was upon notice 
that county moneys were being diverted by De Witt to his personal 
account, because each check upon its face disclosed that county 
moneys were being withdrawn by De Witt from the proper depository 
and placed in his private account. 

The court also refused to find that the Trust Company was upon 
notice that county moneys were being diverted by De Witt to his 
personal use in connection with said checks; and this refusal to find 
presents the heart of the controversy before us. 

Were the forms of the series of checks and the deposits and with- 
drawals sufficient warning to require the Trust Company to make 
investigation? If not, then the judgment below was properly ren- 
dered. If the facts known to it put the Trust Company upon inquiry, 
then it was bound by the information which it could have obtained 
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if an inquiry on its part had been pushed until the truth had been 
ascertained. Bischoff v. Yorkville Bank, 218 N. Y. 106, 112 N. E. 
759, L. R. A. 1916F, 1059. 

The question of constructive notice such as is here presented most 
frequently arises in three types of cases. One type relates to the 
dealings of a bank with trustees and representatives of estates, such 
as Bischoff v. Yorkville Bank, supra; Clarke v. Public National Bank 
& Trust Co. of New York, 259 N. Y. 285, 181 N. E. 574; Whiting v. 
Hudson Trust Co., 284 N. Y. 394, 405, 1388 N. E. 33, 37, 25 A. L. R. 
1470; Manufacturers’ Trust Co. v. United States Mortgage & Trust 
Co., 244 N. Y. 550, 155 N. E. 893; Newton v. Livingston County 
Trust Co., 231 App. Div. 355, 247 N. Y. S. 121. 

Another type involves the dealings of a bank with public officers 
such as the case of Town of Eastchester v. Mount Vernon Trust Co., 
173 App. Div. 482, 159 N. Y. S. 289; Mayor, etc., of New York v. 
Sands, 105 N. Y. 210, 11 N. E. 820; Fidelity & Casualty Co. of 
New York v. Farmers National Bank of Hudson, N. Y., 249 App. 
Div. 348, 293 N. Y. S. 8 (decided by this court at the January, 
1937, term); Gilliland v. Lincoln-Alliance Bank & Trust Co., 239 
App. Div. 68, 264 N. Y. S. 779, affirmed 264 N. Y. 517, 191 N. E. 
543. 

The third type of cases relates to the dealings of a bank with the 
officers or agents of private corporations such as: Reif v. Equitable 
Life Assur. Soc. of United States, 268 N. Y. 269, 197 N. E. 278, 
1006 A. L. R. 55; Aneless Corporation v. Woodward, 262 N. Y. 326, 
186 N. E. 800; Wagner Trading Co. v. Battery Park Nat. Bank, 
228 N. Y. 37, 126 N. E. 347, 9 A, L. R. 340; Weissman v. Banque 
De Bruxelles, 254 N. Y. 488, 173 N. E. 835; Havana Cent. R. Co. v. 
Knickerbocker Trust Co., 198 N. Y. 422, 92 N. E. 12, L. R. A. 
1915B, 720; Mutual Trust Co. v. Merchants’ Nat. Bank of City of 
New York, 236 N. Y. 478, 141 N. E. 922; F. C. Sheldon Slate Co. v. 
Union Nat. Bank of Troy, 270 N. Y. 569, 1 N. E. (2d) 335; Niagara 
Woolen Co. v. Pacific Bank, 141 App. Div. 265, 126 N. Y. S. 890; 
Ward v. City Trust Co. of New York, 192 N. Y. 61, 84 N. E. 585; 
Wilson v. Metropolitan El. R. Co., 120 N. Y. 145, 24 N. E. 384, 17 
Am. St. Rep. 625; Harr, Jr., as Executor, v. Wells-Newton Nat. 
Corporation, 269 N. Y. 531, 199 N. E. 521. 

In the cases relating to executors and trustees above cited, the 
rule is established that such trustee or representative may deposit 
trust funds in his personal account without being guilty of conversion, 
and that a bank dealing with him is not chargeable thereby with 
notice of his misappropriation, the reason being that under the 
statutes and the law applicable it is a fact known to all and upon 
which all may rely, in the absence of other information, that the 
title to the trust funds is in the representative and he possesses full 
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control and disposition of them for the purposes of administration. 

In the case of an officer or agent of a private corporation dealing 
with its funds the authority of such officer or agent is not known 
to all but depends upon the authority conferred upon him by the 
corporation which he represents. In such class of cases a bank 
knowingly receiving corporate funds for deposit in the individual 
account of such officer or agent is held to be under the duty of mak- 
ing inquiry to ascertain the extent of his authority in the transaction. 

In the type of cases relating to public officials the statutory limita- 
tion upon the authority of the official to deal with public funds is 
presumed to be known by all, and a bank knowingly receiving funds 
from a public official under circumstances. contrary to the statute 
is chargeable with notice of the violation and put upon inquiry to 
ascertain the truth, 

In Fidelity & Deposit Co. of Maryland v. Queens County Trust 
Co., 226 N. Y. 225, 231, 123 N. E. 370, 372, a trustee in bankruptcy 
having deposited trust funds with a bank withdrew them contrary to 
the provisions of General Order 29 of the United States Supreme 
Court (11 U. S. C. A. following section 53) promulgated pursuant 
to section 30 of the Bankruptcy Act (11 U. S. C. A. § 53), and 
converted the money thus withdrawn. The bank was held chargeable 
with knowledge of the General Order and with the provisions of the 
Bankruptcy Act and that the moneys were trust moneys; and it was 
declared that the bank was required to make inquiry as to the 
authority of the trustee in withdrawing the funds; that the investiga- 
tion would have revealed that the checks were not drawn in conformity 
with said General Order in Bankruptcy. The court said: “In case 
a copy of the general order twenty-nine had been furnished to the 
defendant, or the defendant had known or ought to have known of 
its existence, prior to the payment of the checks by which the mis- 
appropriation was effected, the payment of the nine checks would 
have made it liable for the diversion of the funds effected through 
them. The checks then would have been as to it, as they in fact were, 
incomplete and improperly drawn.” 

The case last cited points the way to the decision in this case. 

Here the defendant Trust Company was chargeable with knowl- 
edge that the county treasurer was withdrawing county funds from 
the designated depository and depositing them in his own name in 
his personal account with defendant. Defendant knew that the 
county treasurer could only withdraw these moneys from the desig- 
nated depository for claims ordered to be paid by the Board of 
Supervisors or other lawful authority or for salaries of county 
officers. It seems clear that the facts would have indicated to a 
reasonably prudent person that these checks payable to the order of 
De Witt or cash, were not in payment of his salary or the salary of 
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other county officers, and that such checks were not being issued 
in payment of claims which had been ordered paid by the Board of 
Supervisors or other lawful authority. If these checks were in pay- 
ment of authorized claims they would naturally have been made pay- 
able to and delivered to the owner thereof. The form of the checks 
in connection with the knowledge with which the Trust Company was 
chargeable certainly indicated that the statute was not being com- 
plied with as to the withdrawal of the funds from the lawful desig- 
nated depository and indicated that their application and use by 
the county treasurer was contrary to law. The facts were thus 
sufficient to put the defendant on notice and to charge it with the 
duty to investigate, and thus it was chargeable with knowledge of 
the truth. 

For the respondent it is asserted that the defendant was relieved 
of any further duty of making any inquiry when the checks drawn 
on the bank and deposited with the Trust Company had cleared and 
been paid by the bank. Citing Havana Central R. Co. v. Knicker- 
bocker Trust Co., supra; First National Bank of High Bridge, N. J. 
v. C. I. Hudson, 166 App. Div. 51, 151 N. Y. S. 595; modified 222 
N. Y. 556, 118 N. E. 506. 


Havana Cent. R. Co. v. Knickerbocker Trust Co., supra, was the 
case of a private corporation whose treasurer drew checks of the 
corporation to his own order and wrongfully deposited them to 
his own account. 


First National Bank of High Bridge, N. J., v. C. I. Hudson, 
supra, was the case of a bank seeking to recover from a firm of 
stockbrokers moneys and proceeds of stock stolen by the bank cashier 
and by him delivered to the stockbrokers in connection with his 
personal speculations. 


The situation existing in those cases was manifestly different 
from the case here, where the limitations upon the authority of the 
county treasurer are contained in public statutes, knowledge of the 
provisions of which are imputable equally to all. Ultimate payment 
of the checks by the depository bank was not conclusive as to their 
validity, but the defendant could rely upon such payment only “with- 
in reasonable limits.” Whiting v. Hudson Trust Co., supra. 

Here the authority of the county treasurer necessarily rests upon 
the statutes or authorization by the Board of Supervisors or other 
proper authority. A violation of the statutes was as apparent to the 
defendant as to the depository Bank, and it cannot be said that the 
defendant would be permitted to rely upon the construction placed 
upon the statutes by the depository Bank. A conclusion of law 
which might be arrived at by the depository Bank would not exon- 
erate the defendant from pursuing the inquiry until the truth had 
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been ascertained. The warning conveyed by the checks themselves 
in connection with the knowledge chargeable to the defendant was 
sufficient to overcome the usual presumption as to the regularity of 
acts of public officials and the presumption of innocence rather than 
guilty violation of the law. 










Pledge of Assets to Secure Loan and Deposit 


A national bank has power to pledge its assets to secure 
a loan. This comes within the scope of routine banking 
powers. A national bank, however, has no power to pledge 
its assets to secure a private deposit, that is a deposit made by 
a person or corporation other than a public corporation such 
as a state, county, city, etc. To permit this would be to per- 
mit the bank to favor one depositor over others in the event 
of insolvency. 

For the first time the question has arisen as to whether a 
national bank has the power to pledge its assets to secure 
both a loan secured from another bank and a deposit made 
by that bank. In the case of Third National Bank & Trust 
Co. of Scranton v. McMahon, 17 Fed. Supp. 869, the United 
States District Court (M. D. Pa.), has held that a national 
bank is without such power. To permit national banks to 
engage in such a practice would enable them to circumvent 
the law which prohibits them from pledging their assets to 
secure private deposits. Under such permission, a national 
bank could pledge its assets to secure both a loan and a private 
deposit, pay off the loan and allow the pledge to stand solely 
as security for the deposit. 

It may be mentioned that, under the Act of June 25, 1930, 
12 U. S. Code, § 90, a national bank “may, upon the deposit 
with it of public money of a State or any political subdivision 
thereof, give security for the safe-keeping and prompt pay- 
ment of the money so deposited, of the same kind as is author- 
ized by the law of the State in which such association is located 
in the case of other banking institutions in the State.” 
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Edition) §362. 
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In the decision referred to, the court, in dealing with the 
question presented, said: 


This raises the question whether a national bank has the power 
to borrow money from another bank and to pledge its assets to secure 
not only the loan but also a private deposit of the other bank. 
Complainant contends that the power of making loans under such 
reasonable terms as it could obtain, including the pledge of assets 
to secure a deposit, is incidental to the powers of carrying on the 
business of banking. 

National banks have the power to borrow money and to pledge 
assets to secure the loan, Wyman v. Wallace, 201 U. S. 230, 26 
S. Ct. 495, 50 L, Ed. 738, but lack the power to pledge assets to 
secure a private deposit, Texas & P. Ry. Co. v. Pottorff, 291 U. S. 
245, 54 S. Ct. 416, 78 L. Ed. 777; Smith v. Baltimore & O. R. Co. 
(D. C.) 48 F. (2d) 861; Baltimore & O. R. Co. v. Smith (C. C. A.) 
56 F. (2d) 799; Illinois Central R. Co. v. Rawlings (C. C. A.) 66 F. 
(2d) 146. There does not appear to be any case deciding the 
instant question, but the reasons which impelled the courts to conclude 
that national banks cannot pledge their assets to secure a private 
deposit equally impel this court to conclude that they have no power 
to pledge their assets to secure a loan and a private deposit. <A 
national bank has no such express power and, if it has any implied 
power to do the same, it must come within such “incidental powers as 
shall be necessary to carry on the business of banking.” 12 U. S. 
C. A. § 24 (7). There is nothing in the record before the court to 
show that, in order to obtain the loan, it was necessary for complain- 
ant to pledge its assets to secure not only the loan, but also a 
deposit; nor is there anything in the record to indicate that the 
exercise of such power is necessary to carry on the business of bank- 
ing. The mere fact that it might be convenient does not make it 
necessary to carry on the business of banking. See Texas & P. Ry. 
Co. v. Pottorf, supra, 291 U. S. 245, at pages 255, 256, 54 S. Ct. 
416, 418, 78 L. Ed. 777; Smith v. Baltimore & O. R. Co., supra, 48 
F. (2d) 861, at page 868. If such practice were lawful, a national 
bank could do indirectly what it cannot do directly. Upon repay- 
ment of the loan, the pledge could be retained solely to secure a 
private deposit. This would lead to many injurious practices which 
would reduce the quick assets available for unusual demands, as well 
as cause a few depositors to be favored over the many. 

“The power conferred upon national banks should not be so inter- 
preted as to authorize an injurious policy unless a fair construction 
of the language clearly requires it.” Baltimore & O. R. Co. v. 
Smith (C. C. A.) 56 F. (2d) 799, at page 803. 
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Signature on Corporation Note 


Persons who sign their names to a promissory note fol- 
lowed respectively by the abbreviations “Pres.” and “Sec. & 
Treas.,” the signature of the corporation of which they are 
supposed to be officers not being on the note, are personally 
liable on the note even though they intended to make the cor- 
poration solely liable. They will not be entitled to have the 
note reformed (that is, have the note corrected by the court 
by having the corporation’s signature added so as to conform 
to what they contend was the intention of the parties) where 
it appears that in the meantime the corporation has become 
defunct and judgment proof. Kegel v. McCormack, Supreme 
Court of Wisconsin, 272 N. W. Rep. 650. 

When an officer of a corporation signs a note which is 
intended to be binding on the corporation alone, the proper 
form of signature is as follows: 

X Company 
By A. B., Pres. 

In the present case, the note read: “One (1) year after 

date for value received we promise to pay,” and was signed: 
Jas. L. McCormack, Pres. 
N. J. Savignac, Sec. & Treas 


It represented a loan of $1,710.45 which had been made 
by the two plaintiffs as executors of an estate. Payments 
amounting to $1,000 had been made by checks of the Nor-Mac 
Realty Company and it was claimed by the two defendants, 
McCormack and Savignac, that the note was intended to be 
the obligation of the corporation alone and that the signature 
of the corporation had been omitted through mutual mistake. 
In holding that the defendants were personally liable on the 
note, the court wrote in part as follows: 


The question presented for decision has not heretofore been con- 
sidered by this court. It is the contention of the plaintiff that under 
the provisions of section 116.24, which provides, “Where the instru- 
ment contains or a person adds to his signature werds indicating that 
he signs for or on behalf of a principal, or in a representative 


NOTE —For similar decisions see Banking Law Journa) Digest (Fourth 
Edition) §347. 
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capacity, he is not liable on the instrument if he was duly authorized; 
but the mere addition of words describing him as an agent, or as 
filling a representative character, without disclosing his principal, 
does not exempt him from personal liability” (this is section 20 
N. I. L.), the name of the Nor-Mac Realty Company not appearing 
upon the face of the instrument, the defendants may not show by 
parol evidence that it was the intent of the parties that the com- 
pany was to be bound. 

Section 116.22 provides: “No person is liable on the instrument 
whose signature does not appear thereon, except as herein otherwise 
expressly provided.” (Section 18 N. I. L.) 

The defendants contend, however, that section 116.21 (8) is 
applicable. Its material provisions are as follows: 

“Where the language of the instrument is ambiguous, or there 
are omissions therein, the following rules of construction apply: .. . 

(8) Where several writings are executed at or about the same 
time, as parts of the same transaction, intended to accomplish the 
same object, they may be construed as one and the same instrument 
as to all parties having notice thereof.” 

Subsection (8) is not a part of the N. I. L. and apparently 
appears only in the Wisconsin statute. However, this section by its 
terms has no applicability until ambiguity or omission appears. If 
section 116.24 makes the instrument certain and fixes the liability of 
a person signing in a representative capacity without disclosing his 
principal, then there is no ambiguity or omission and subsection (8) 
does not apply. This brings us back to a consideration of the princi- 
pal question unaided by the provisions of subsection (8). 

There is a considerable split of authority as to what section 
116.24 was intended to do. Some courts have held that if after 
the signature of the maker there appears the abbreviation “Agt., 
Pres. Sec’y,” etc. the instrument is ambiguous and that parol 
evidence is admissible to clear up the ambiguity as between the orig- 
inal parties where the payee had knowledge of the fact of agency. 
Phelps v. Weber (1913) 84 N. J. Law, 630, 87 A. 469; Lummus 
Cotton Gin Co. v. Cave (1918) 109 S. C. 213, 96 S. E. 94; Crocker 
Nat. Bank v. Say (1930) 209 Cal. 436, 288 P. 69. 

The question really turns upon the effect to be given to the words 
“but the mere addition of words describing him as an agent,” etc. It 
is argued in some cases where the statute has been considered that 
this opens the door to parol evidence for the purpose of showing who 
was intended to be bound. This seems a strained construction. 
Section 20 makes it clear that if a person signing an instrument adds 
to his signature words indicating that he signs for and on behalf of 
a principal, he is not liable on the instrument if he was duly author- 
ized and discloses his principal. The last clause has been held to 
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mean by the great weight of authority that if he adds after his name 
the descriptive words and does not disclose his principal, he does 
become liable. This construction is in accord with the great weight 
of authority as it stood prior to the enactment of N. I. L. and with 
the weight of authority in cases which have considered section 20. 
See cases cited 8 C. J. 157, not 75; Brannan’s N. I. L. (5th Ed.) 
257 et seq.; U. L. A. 138 et seq. 

Where the name of the principal is disclosed, the weight of author- 
ity appears to be that parol evidence may be received to show that 
the parties did not intend the person signing as agent or in a repre- 
sentative capacity to be bound. This seems to be in accord with the 
principle of the Wisconsin cases although the precise question has 
not been considered. ‘ 

The Agency Restatement states the law as follows: 

“Sec, 324 (1) In the absence of reformation, an agent signing a 
negotiable instrument in his own name is a party to it although the 
fact of agency appears upon it, undess the name of the principal also 
appears. 

(2) If the name of the principal appears upon a negotiable 
instrument, the agent is not liable if the document is interpreted as 
being executed by the agent only on behalf of such principal pro- 
vided that the agent has power to bind the principal. 

“(3) If the name of the principal appears upon a negotiable 
instrument and the agent does not appear unambiguously as a party, 
extrinsic evidence of an understanding that the agent shall not be a 
party to it is admissible as against any holder of the instrument who 
has notice of the agreement or who is not a holder in due course.” 

In this case the name of the principal nowhere appears upon the 
instrument sued upon. The fact of agency is made to appear by 
the abbreviations following the names of the signers. This, as de- 
clared by section 116.24, does not relieve the person signing from 
liability as principal. The defendants may not escape liability upon 
the instrument except by way of reformation. There are cases to 
the contrary. An opposite result has been arrived at in a number 
of jurisdictions. For cases, see 3 R. C. L. 1095, not 13. 

It appears to be illogical to hold, as it is held in some jurisdic- 
tions, that when the abbreviation “Agt.” or other like abbreviation 
appears after the signature of a person on an instrument where the 
principal is not disclosed, it creates an ambiguity as between the 
original parties but does not charge a subsequent holder for value 
with notice of the ambiguity or put him up on inquiry in respect 
to it. That conclusion also seems to fly in the face of the provision 
that no person is liable upon a negotiable instrument whose signature 
does not appear thereon. It may be true, as argued in some of the 
cases, that this interpretation does not accord with ordinary business 
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practice but the law prior to the enactment of N. I. L. was just as 
much out of accord with business practice as it is now. It must 
have been the intention of the framers of the N. I. L. to do something 
to resolve the doubt. It is considered that what they did was to say 
that in the absence of reformation the mere addition of descriptive 
words to the signature of the person signing does not relieve him of 
liability under the section. 


KEE EEE. 


Attestation of Will Naming Bank as Executor— 
Liability of Trustee Investing in Securities 
Owned Personally 


Where a will, appointing a bank as executor or trustee is 
signed by stockholders or officers of the bank as attesting 
witnesses, the will is valid, but the appointment of the execu- 
tor or trustee is void. In such case the bank is not qualified 
to act and the court will proceed to appoint another bank, or 
an individual, to settle the estate or to administer the trust. 

This was decided by the Appellate Court of Illinois in the 
case of Lawndale National Bank of Chicago v. Kasper 
American State Bank, 6 N. E. Rep. (2d) 670. The decision 
was made under the Illinois statute (Smith-Hurd Ill. Stats., 
c. 148, § 8) which removes the incompetency of witnesses to 
the execution of a will, who receive any beneficial interest 
under the will and declares any such beneficial interest to be 
void. It was held that an executor, though taking no bequest 
under the will, has a beneficial interest therein because of the 
commissions allowed by law for acting as executor; that stock 
holders of a corporation named as executor also have a bene- 
ficial interest and that the statute above referred to, therefore, 
applies. 

The person who executed the will here involved was a 
stockholder and director of the bank named as executor. 
Each of the three attesting witnesses was also a stockholder 
of the bank. One of them was, in addition, an officer of the 
bank and another was its attorney. The witnesses were se- 
lected by the testator and, although his attention was called 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§469, 1510. 
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to the fact that their competency was questionable because of 
their conection with the bank, he nevertheless insisted that 
they attest his will. 


In jurisdictions where there is no statutory provision, 
such as that in Illinois, removing the incompetency of attest- 
ing witnesses, not only would the appointment of the executor 
have been invalid but the will itself would have been void. It 
is important, therefore, in any jurisdiction, to see to it that 
wills, naming a bank or trust company as executor or trustee, 
should be attested by witnesses who have no connection with 
the bank or trust company. ! 


The opinion of the court in the present case read, in part, 
as follows: 


The law is well settled that a person who is appointed executor 
or trustee, or both, by will, is incompetent to attest it as a witness, 
because he will gain the commissions allowed by law if the will is estab- 
lished. Godfrey v. Phillips, 209 Ill. 584, 71 N. E. 19; Jones v. Grieser, 
238 Ill. 183, 87 N. E. 295, 15 Ann. Cas. 787; Jones v. Abbott, 235 
Ill. 220, 85 N. E. 279. This same doctrine has evidently been 
extended to cover cases where the trustee or executor nominated in 
the will is a corporation, and where one of its stockholders has at- 
tested same as a witness. 


The question was presented to the court in Scott v. O’Connor- 
Couch, 271 Ill. 395, 111 N. E. 272, 274, L. R. A. 1916D, 179. In 
that case Michael O’Connor executed his will at the People’s Trust & 
Savings Bank in Galesburg, where he had done considerable business. 
The attestation clause was in the usual form, containing all the statu- 
tery requirements, and was signed by Nellie Stark and W. H. 
Pankey as witnesses. Nellie Stark was a stenographer and clerk in 
the bank, and testified to the execution of the will and that in her 
opinion the testator was at the time of sound mind and memory. 
Pankey testified to the same effect, but his testimony was stricken 
because, when the will was executed, he was a director and stockholder 
of the bank which was appointed executor. In an exhaustive opinion, 
written by Mr. Justice Cartwright, reviewing the decisions and 
interpreting the statute applicable to the attestation of wills, the 
court concluded that Pankey, as a stockholder and director of the 
bank, was directly interested in its appointment as executor, and that 
“the legislative will that the beneficial interest of an attesting witness 
shall be null and void can only be made effective as to the stockholder 
of a corporation by declaring null and void the provision which gives 
an interest to his corporation.” The decision arises from a construc- 
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tion of section 8 of the statute of wills (section 8, c. 148, Smith- 
Hurd Ill. Stats., paragraph 8, c. 148, Illinois Rev. Stats. 1935) 
which removed the incompetency of the witness to the execution of 
the will to whom any beneficial devise, legacy, or interest was made 
or given by the will, and provided that such witness should be com- 
pellable to appear and give testimony on the residue of the will in 
like manner as if nq such devise or bequest had been made, but the 
devise, legacy, or interest was declared to be null and void unless 
the will had been duly executed by a sufficient number of witnesses 
exclusive of such person, saving, however, to the witness any share 
of the testator’s estate not exceeding the value of the devise or be- 
quest to which the witness would have been entitled if the will was 
not established. 

The rule laid down in Scott v. O’Connor-Couch, supra, was ap- 
proved in the later decision of Olson v. Larson, 320 Ill. 50, 150 
N. E. 337, 339, wherein it was again held that where a testator gives 
all his estate to a bank in trust the will is not void because stock- 
holders of the bank are the only attesting witnesses but the provision 
appointing the bank as trustee and as executor is void, and inasmuch 
as the court will not permit a trust to fail for want of a trustee a 
competent trustee should be appointed as well as an administrator de 
bonis non. It was there contended by defendants that the decision in 
the Scott Case, supra, was at war with a long line of other cases 
decided by the Supreme Court and ought therefore to be overruled, 
but with reference to this contention the court said: 

“We have carefully examined the cases to which plaintiffs in 
error have referred as being in conflict with the Scott Case. We are 
satisfied with that decision, and that it is not in conflict with the 
previous decisions of this court under the amended statute.” 

The effect of these two decisions can no longer be questioned 
and as a result of the rule enunciated it must be held that the 
appointment of the Kaspar Bank as executor and trustee was, under 
the circumstances of this case, null and ‘void. 


The following statement, with reference to the attesting 
of wills by witnesses who are stockholders or officers of a 
bank which is named as executor or trustee, is quote from 68 
Corpus Juris, page 682. 


In jurisdictions where executors are held competent as attesting 
witnesses, a stockholder, or a stockholder and director, or an officer, 
of a corporation appointed executor is also a competent witness to 
the will; and an employee of a corporation is a disinterested witness 
to the execution of a will, in which the corporation was named as 
executor of a fund, the income of which was bequeathed to charity. 
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Even assuming that an executor had a disqualifying interest by reason 
of some discretionary powers exercisable under the terms of the will, 
employees of the executor would be competent attesting witnesses, 
since their interest as such would be in no sense proprietary and 
would be too indefinite, uncertain, remote, and contingent to affect 
their competency as witnesses. 

On the other hand, in jurisdictions where an executor is not a 
competent attesting witness, a stockholder of a corporation appointed 
executor of a will, or an officer thereof, is not a competent attesting 
witness, although like executors, he may be compelled to testify to a 
will in which event the appointment as executor will be void. 


In the case under discussion, it appeared that the bank 
named in the will as executor and trustee, by way of investing 
estate funds, had purchased from itself securities in the total 
sum of $16,000. There is a well established rule that a trus- 
tee, even though acting in good faith, may not invest funds 
of the trust estate in securities owned by him in his individual 
capacity. In this action, which was brought by a bank subse- 
quently appointed by the court to act as executor and trustee, 
it was held that the bank originally named was liable for the 
$16,000 notwithstanding the fact that the will contained a 
provision authorizing the bank to purchase for the account 
of the trust estate “securities as said bank may offer or sell 
to the public generally.” 

Inasmuch as the original appointment of the bank as ex- 
ecutor and trustee was void, the bank could not rely upon its 
appointment nor upon the investment powers granted in the 
will. By assuming to act without authority, it became liable 
as “intermeddler” to the estate for the consequences of the 
improper investments which it made. 





Revocation of Will 


A testator, with the intention of revoking his will, drew 
interesecting diagonal lines across each page of the will, wrote 
the word “void” and his initials on the first page of the will 
and also wrote the word “void” and his name on the envelope 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1511. 
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containing the will. The will, however, was left entirely 
legible. It was held that this did not constitute a revocation 
of the will under the Indiana statute providing that no will 
may be revoked unless it is destroyed or mutilated with the 
intention to revoke. Tinsley v. Carwile, Appellate Court of 
Indiana, 5 N. E. Rep. (2d) 982. 

Under this statute, two things must appear. First, there 
must be the intention to revoke on the part of the executor 
and, second, there must be an act on the part of the executor 
coming within the definition of destruction or mutilation. 


In most of the states, there is a statute permitting the 
revocation of wills by tearing, burning, canceling, obliterating 
or destroying. Of course, the execution of a new will, unless 
it is merely a codicil, revokes all former wills, even in the 
absence of a revoking clause. It is the practice, however, to 
include such a clause where the intent is that a former will or 
wills be revoked. At common law the general rule is that 
marriage and the birth of children, both occurring after the 
execution of a will, constitute a revocation of the will by 
implication of law, both as to personal and real estate. Re- 
vocations of this character are covered by statute in a number 
of the states. 


In the case above referred to, the court wrote in part as 
follows: 


The sole question is whether section 7-301, Burns’ 1933, being 
section 3354 Baldwin’s 1934, and 2 R. S. 1852, c. 11, § 19, p. 203, 
which is the statute in reference to revocation of wills, had been 
complied with so as to have revoked the will here involved. That 
statute reads as follows: “No will in writing, nor any part thereof, 
except as in this act provided, shall be revoked, unless the testator, 
or some other person in his presence and by his direction, with intent 
to revoke, shall destroy or mutilate the same; or such testator shall 
execute other writing for that purpose, signed, subscribed and at- 
tested as required in the preceding section.” 


Since the will was produced intact in court, there was no 
destruction thereof; and further since there was no apparent at- 
tempt to remove any of the vital parts of the will by which it 
would be rendered incapable of being a complete legal document, 
there was no mutilation; and inasmuch as no writing was pro- 
duced which was duly signed and attested by the testator, it 
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appears that the statute had not been complied with and no 
revocation had occurred. However, appellants insist that the mark- 
ings and words upon the will of the testator made by him for the 
specific purpose of avoiding the will were sufficient therefor and cite 
as authority the case of Woodfill et al v. Patton et al. (1881) 76 
Ind. 575, 577, 40 Am. Rep. 269. In that case the statute herein- 
above set out was construed and in reference to the word “mutilate” 
the court said: ‘“ ‘Mutilate’ means something less than total destruc- 
tion. Mere mutilation of a will would not, of itself, take from a will 
all legal force. A mutilation, however, which takes from the instru- 
ment an element essential to its validity, would have the effect to 
revoke it.” It readily can be seen in this case that the will is yet 
in its entirety, all of it is entirely legible, no part has been destroyed, 
no element essential to its validity has been removed therefrom; 
therefore, the legal force of the will is not divested or extinguished. 

Two things must occur in order that there may be a valid 
revocation of a will, (1) the intent to revoke, and (2) an act mani- 
festing the intention; however “the act will not operate as a revoca- 
tion, no matter how strongly and unequivocally it may show an inten- 
tion to revoke, unless it be such an act as the statute prescribes.” 
Woodfill et al. v. Patton et al., supra. In that case the court held 
that the will was revoked because there was a positive expressed 
intention upon the part of the testator to revoke his will which 
intention had been fulfilled in that an element essential to the validity 
of the will, namely, the signature of the testator, had been taken 
therefrom by his own act. Thus both of the elements that are neces- 
sary for revocation—the intent and the taking from the will of some 
element necessary to its validity—had been conceived and executed. 
For the purpose of this opinion only say there was an intent to 
revoke, but since the will herein was not destroyed or mutilated as 
by statute prescribed, the trial court correctly stated his conclusions 
of law, and the judgment herein is in all things affirmed. 


REE EERE 


Retention of Non-Legal Securities by Executor 


Where an executor fails to sell property belonging to the 
estate which it is his duty to sell, such as non-legal securities, 
the beneficiary can charge him with the amount which he 
would have received had he properly sold the property, with 
interest thereon. In re Baker’s Estate, Supreme Court, Ap- 
pellate Division, 292 N. Y. Supp. 122. 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §470. 
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In this case it appeared that the executor, a trust com- 
pany, held some shares of stock in a corporation, Clayville 
Knitting Company, from May 1928, the time when it was 
appointed executor, until June 1931, a period of more than 
eight years. During that time, the stock decreased in value 
from $100 a share to $1 a share. It was held that the execu- 
tor should be surcharged with the amount of the shrinkage. 
In the opinion, the court said: 


So far as the Clayville stock is concerned, there is evidence of 
sales in 1926 at prices ranging from 73 to 100, and of other sales in 
1930 and 1931 at from 2 to 10. The stock paid a dividend down to 
December 1, 1926. Upon this evidence the surrogate has found that 
the executor was guilty of negligence in not sooner disposing of the 
stock, and has placed the loss to the estate at the difference between 
the price received when the property was sold in June, 1931, and the 
price at which it could have been sold in January, 1926, when the 
market value, as fixed by one sale, was $70 per share. 

I think that these facts are sufficient to raise a question of fact 
as to the negligence of the executor, and that we cannot say that the 
finding is so far wrong that it should be reversed. 

It must be remembered that this stock was not a legal investment 
for trust funds. There is no provision in the will permitting the 
executor to invest in nonlegals, or to retain indefinitely the nonlegal 
securities which came into its hands. The rule in such a case is 
well stated in Matter of Wotton, 59 App. Div. 584, at page 587, 
69 N. Y. S. 753, 754, affirmed 167 N. Y. 629, 60 N. E. 1123, 
where it is said: ‘When a trustee finds the estate committed to him 
already invested in interest-bearing securities, we are not inclined to 
say that it is his absolute duty at once to dispose of them, without 
regard to the market, or the demand for them, or the ruling price, 
or the probability of an advance in their value. It is sufficient to 
say, however, that, ordinarily, if a trustee sees fit to continue such 
investments after he shall have had a reasonable opportunity to sell 
them without loss and to invest them in those securities which by 
law he is authorized to hold, it must be an exceptional case which 
will justify him in his failure to do so where as a result of that 
failure there has been a loss.” 

This same rule relating to prompt liquidation of speculative assets 
is laid down in Villard v. Villard, 219 N. Y. 482, 499, 114 N. E. 
789, and Matter of Hirsch’s Estate, No. 1, 116 App. Div. 367, 374, 
101 N. Y. S. 893, affirmed 188 N. Y. 584, 81 N. E. 1165. 

Here the executor was appointed on May 14, 1932; he [it] held 
this stock until June 13, 1931. Eight years is a long time for a 
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trustee to hold a nonlegal security which must eventually be sold, 
when it could have been disposed of for a substantial sum. The ex- 
ecutor had ample opportunity to explain its laches, but did not see 
fit to tell us what effort, if any, it made to sell this stock. The ad- 
ministration of this estate was under the exclusive management of the 
executor. The bank was in a far better position to show the peculiar 
circumstances which induced it to hold this security than were the 
objectors. They did not possess this information, and they had no 
means of obtaining it, except as they got it from the executor itself. 
Under these circumstances, a prima facie case of negligence having 
been made out, it would hardly seem unreasonable to ask the executor, 
if it seeks to overcome the inference of negligence which might other- 
wise arise from its conduct, to come forward and frankly disclose 
what had been done, if anything, in regard to selling this security, 
and why it chose to adopt the Micawber policy of waiting for some- 
thing to turn up, and to allow matters to drift on for eight long 
years, during which time the stock shrunk in value from $100 to $1 
per share; and this notwithstanding the fact that the burden of 
showing negligence rested on the objectors. 

It is very true that, unless otherwise prescribed by statute, a 
corporate executor is subject to no greater liability than that which 
devolves upon an individual executor. Matter of People’s Trust Co., 
169 App. Div. 699, 701, 155 N. Y. S. 639. Nevertheless, a bank has 
certain advantages over an individual in determining the wisdom of 
retaining or disposing of securities belonging to an estate. It not 
only has its trust officer, who is supposed to be more or less familiar 
with market prices of securities, and whose business it is to be posted 
concerning market conditions, but over the trust officer are the 
officials of the bank, and the directors, men of affairs, assumed to be 
chosen because of their sound business judgment. The advice of 
these men is at the disposal of the trust officer. Was the advisability 
of selling this Clayville stock ever brought to the attention of any 
official of the trustee bank, or to the executive committee, or to the 
board of directors? The executor has not seen fit to tell us. 





BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions | 
pertaining to the law of banking and negotiable instruments. 





STOPPING PAYMENT OF CHECK HELD IN 
ESCROW 





Barnett, Bank Commissioner (plaintiff), v. Kemerer (defendant), 
Supreme Court of Oklahoma, 66 Pac. Rep. (2d) 1053 





An operator delivered a contract for drilling an oil well to a 
bank in escrow along with a check payable to the order of the plain- 
tiff, a laborer. The bank was instructed to collect the amount due 
on the contract and to pay therefrom the plaintiff’s check. The 
money was collected but the operator stopped payment on the check 
and the bank paid the proceeds of the contract over to the operator. 
It was held that the operator had no right to stop payment of the 
eheck and the bank (in the hands of the bank commissioner for 
liquidation) was liable to the piaintiff for the amount of the check. 

It was also held that the plaintiff’s claim was not a preferred 
one. 


Action by P. A. Kemerer against W. J. Barnett, Bank Commissioner 
of the State, and another. From a judgment for plaintitf, defendants 
appeal and plaintiff cross-appeals. 

Affirmed. 

L. H. Harrell and A. M. Kerr, both of Ada, for plaintiffs in error. 

J. W. Bartholomew, of Afton. and C. F. Green, of Ada, for defend- 
ant In error. 


CORN, J.—This is an appeal from the district court of Pontotoc 
county. The action originated in that court by P. A. Kemerer, as 
plaintiff, against W. J. Barnett, Bank Commissioner who had charge 
of the liquidation of the Security State Bank of Ada, which had gone 
into voluntary liquidation and had been taken over by the Bank Com- 
missioner, in order to wind up its affairs. Tom Youngblood, liquidat- 
ing agent for said bank, was also made a defendant. The plaintiff 








NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1370. 
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Kemerer obtained judgment in the trial court for $2,000, together with 
interest. The parties to this appeal will be referred to as plaintiff and 
defendants as they appeared in the trial court. 

The facts upon which this action is based are substantially as fol- 
lows: Some time in 1929, Cannady employed Kemerer and his brother, 
John Kemerer, by the day, to drill an oil well near Dustin, in Hughes 
eounty, yet Cannady had a contract with several large companies that 
he (Cannady) would drill or have the well drilled to a depth of forty- 
two hundred feet. This resulted in Cannady and said companies en- 
tering into a contract known among oil operators as a ‘‘bottom hole’’ 
contract, which means that when the operator drills a well to a certain 
depth, the owners or the persons for whom the well is drilled, will pay 
a certain sum. This ‘‘bottom hole’’ agreement provided that when 
Cannady had drilled to a depth of forty-two hundred feet, he would be 
paid $8,000. Such a contract from responsible parties would be an 
asset in the hands of the operator; if he was so situated that he did not 
have the ready cash to meet his pay roll and wanted to convince his 
employees that he would have the money to pay them when they com- 
pleted the well or reached a certain depth, he could show this to his 
employees or arrange through some bank to finance his project. 

On April 2, 1930, Cannady would become indebted to plaintiff and 
his brother John for labor as drillers upon said well in the sum of 
$2,362, to Joe and Lee Cantell in the sum of $426, and to Sam Stephens 
in the sum of $100 for like services, amounts aggregating $2,888. 

Cannady was doing business with the Security State Bank of Ada, 
so he arranged with the bank to advance him certain sums based upon 
the ‘‘bottom hole’’ contract, and also arranged with the bank to collect 
the $8,000 from the parties who had agreed to pay same, when it be- 
came due. In order to have something to show the laborers employed 
to drill the well that he had liquid assets with which to pay them for 
their services when the well was completed, Cannady, on April 2, 1930, 
wrote L. A. Ellison, vice-president of said bank, requesting him to issue 
a letter of credit to be shown to said laborers, and at the same time 
drew a check on said bank, against said contemplated collection for 
$2,362, payable to the order of P. A. and John Kemerer, in settlement 
for their labor upon said well, with instructions to L. A. Ellison, its 
active vice-president, to pay said check to the Kemerers when the amount 
of said contracts had been collected. Ellison, acting in obedience to 
said request, did on said date issue a duplicate deposit slip in favor of 
P. A. and John Kemerer in the sum of $2,362. The $8,000 was col- 
lected as contemplated, but before the bank could pay the same to 
plaintiff, Cannady stopped payment on the check he had placed in 
escrow for plaintiff, but permitted the bank to retain $362 from said 
amount, applying same upon a note of like amount that plaintiff owed 
the bank. John Kemerer, named in the deposit slip, assigned his in- 
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terest to his brother, P. A. Kemerer, the plaintiff; therefore, the action 
proceeded between plaintiff and defendants. 

Defendants in their brief have consolidated and argue, under the 
following head, specifications of error Nos. 1, 3, and 5 to 19, inclusive, 
to wit: ‘‘Irregularities in the proceedings of the court and the orders 
of the court by which the defendants were prevented from having a 
fair trial.’’ 

They follow up these assignments of error by argument and pre- 
sentation of authorities, which are not supported by the evidence. Their 
argument is to the effect that where a person goes into a bank, hands 
the cashier or other officer a note or contract to be collected by the bank, 
that the bank is not, except in case of gross negligence, accountable to 
that person until the collection has been made, the same being an or- 
dinary transaction which takes place every day with banks and their 
customers. The instructions, requested by defendants, are the law 
based upon such an ordinary transaction above stated, or in other 
words, apply where there are no ‘‘strings tied’’ to the paper sought 
to be collected and the bank has made no representations concerning 
the transaction which has caused a third person to act thereon. It is 
true a person has a perfect right to stop payment upon an ordinary 
check he has drawn, payable to another person, before same has been 
paid; but where the same is placed in escrow with said bank and deposit 
slip delivered to the payees of said check and said persons have acted 
on the strength of the check, issued in their favor, to their detriment, 
a different situation exists. 

The check in question was introduced as Defendant’s Exhibit A, 
which reads as follows: 


‘‘Security State Bank 86-1168 
*‘Ada, Oklahoma, Apr. 2, 1930 No. 

‘*Pay to the Order of P. A. & John Kemerer $2362.00 Twenty three 
hundred sixty two & No/100 Dollars 

‘‘This check is in full settlement of account as shown hereon. Ac- 
ceptance by endorsement constitutes receipt in full. 
**192— 

sealer ick saitaiie axaseeies . Payable on collection 

Ssletinbdcuccnaansauaabiale of purchase orders 

akitnceae mentioned in letter of 
ve this date. 
**(Signed] Chas. Cannady.’’ 


The deposit slip is as follows: 
‘*Duplicate Deposit Slip. 
‘*Deposited in Security State Bank, Ada, Okla. 
‘“‘P. A. and John Kemerer 4-2-1930 


* *# 





For collection subject to payment of purchase order 
held by us—OK of Chas. Cannady. $2362.00 


‘<Bllison.’’ 
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Attached to the above and foregoing deposit slip was the following 
letter from Cannady to L. A. Ellison, vice-president of the Security 
State Bank, which Ellison authorized Cannady to show to plaintiff, 
and for the very purpose, as Ellison afterwards testified, to strengthen 
Cannady’s credit and ability to pay plaintiff, to wit: 


‘*Charles O. Cannady 
**205 American Building, 
‘* Ada, Okla. April 2, 1930. 

‘‘Re: Bottom hole purchase orders & Distribution of funds collected. 
‘Mr. L. A. Ellison, 

‘*e/o Security State Bank, 

‘Ada, Oklahoma 
‘‘Dear Sir: 


‘‘With reference to the previous letter and purchase orders which 
I delivered to you, beg to state further: 

‘It is my wish, as related to you, to secure the laborers of getting 
money when the test is completed and the money collected. I feel that 
in doing this they will be in better position to assure their creditors of 
their money in like manner. 

‘“*T, therefore authorize you to issue a letter, receipt, deposit slip 
for collection of whatever anticipated credit for collection you deem 
advisable against the purchase orders, to the following named persons 
for the amount set opposite their names, viz: 


OEM. PAie Heo, ONO IATN MNIOTRIOVON sso coco cack scceacevasuns sensesedews Siewecveletsebioaseeen $2362.00 
ga lee re Mel La OF: 1 1 2) nc cc ee ee 426.00 
TO a cael cad aces acetic fet ad innit 100.00 


‘*Your favor in handling the above in some manner will be appre- 
ciated by the writer, and I am sure the boys will all feel grateful to 
you and me when I deliver the instruments in writing to them. 

‘‘Thanking you in advance, I am, Sir 

‘*Yours very truly, 
‘*(Signed] Chas. Cannady. 
‘*COC :amd.”’ 


The facts in this case do not show or reveal an ordinary everyday 
transaction, but show that the bank lent its credit to Cannady to the 
effect, and in such a way, that plaintiff was led to believe that when 
the well was completed the bank would retain out of the ‘‘bottom hole’’ 
collection of $8,000, the sum of $2,362 for him. Acting upon the assur- 
ance by the bank that the money for his labor was secure, plaintiff con- 
tinued to perform labor on the well. 

As to whether the bank exercised exclusive control over the collec- 
tion in lending its credit to Cannady for the purpose of influencing 
plaintiff to continue to perform labor on the well, or in other words, 
acting in such manner as to take the transaction out of an ordinary 
collection transaction, we give part of the testimony of L. A. Ellison, 
active vice-president of said bank and the person who handled the en- 
tire transaction. 
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Mr. Ellison testified on direct examination for and on behalf of 
defendants in substance as follows: That some time in 1930, Cannady 
drilled a well at Dustin; that the bank advanced him some money to 
drill the well; that Cannady had an agreement with some big com- 
panies for ‘‘bottom hole’’ money in the sum of $8,000; that when the 
contracts came in, he placed them in escrow in the bank as security for 
the money that the bank advanced him, and also to take care of the 
labor on the well; that Cannady wrote some checks at the same time he 
put up the deposit payable to Mr. Kemerer who was the active man in 
charge of the well, and said he wanted to take out to the boys something 
to show that the money was an actual fact and not just what he had 
said, and asked Ellison to give him some kind of showing that the 
checks had been left to be paid to the men in the event the well was 
completed so that they would get their money; that witness gave Can- 
nady a receipt for it showing that the bank had received the checks for 
collection, but contingent upon the payment of the ‘‘bottom hole’’ 
money; that when the well was completed Cannady said to Ellison he 
was not going to pay Kemerer; that he would pay the other men, 
but would not pay him. That Ellison argued with him that it looked 
as if he would have to pay Kemerer. He answered that he was not go- 
ing to pay him and was going to stop payment on the check he gave 
for Kemerer, which the said bank permitted him to do. 

When the bank failed to pay the amount specified in the check left 
with it by Cannady for plaintiff, after the bank had led plaintiff to 
believe it would do so when the purchase orders were collected, the bank 
acted at its peril and these defendants are bound by the actions of the 
bank. 

We shall discuss next the question and law of ultra vires, raised in 
defendants’ brief. 

This court, in a long line of well-considered authorities, has settled 
this question in this state. A leading case upon this point is Crowder 
State Bank v. 4tna Powder Company et al., 41 Okl. 394, 138 P. 392, 
L. R. A. 1917A, 1021. The first and second paragraphs of the syllabus 
read as follows: 


‘*Where a cashier of a bank makes a contract, which is beyond his 
power and authority, but the bank by reason thereof secures a benefit 
or beneficial effect, it will not thereafter be heard to urge nonliability 
thereunder on the plea of ultra vires. 

‘*It may be considered as settled law in this state today that, when 
a corporation goes outside of its legitimate business and makes a con- 
tract, and that contract is executed, and the corporation has received 
the benefits of the contract, the courts will not listen to a plea of ultra 
vires.’’ 


It was also held by this court in Yeldell v. Bank of Elmer, 96 Ok). 
184, 221 P. 422: 
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‘‘Where a cashier of a bank makes a contract which is beyond his 
power and authority, but the bank knowingly receives the benefits 
therefrom, it will be held to have ratified the contract. 

‘‘A contract is not deprived of mutuality by reason of the fact that 
the liability of both parties is contingent on the happening of a condi- 
tion precedent. ”’ 


Ellison testified that the bank had loaned Cannady certain sums of 
money for which the purchase orders were held as security and that 
the bank had loaned plaintiff $362, which was paid to the bank out of 
the $8,000 collection. 

Plaintiff has perfected a cross-appeal wherein he contends the trial 
court committed error in not holding his judgment was a preferred 
claim against the assets of said bank. 

From an examination of the facts in this case, we are of the opinion 
that this contention is without substantial merit. 

The judgment of the trial court is affirmed. 


LOAN BY CASHIER ON BEHALF OF 








DEPOSITOR 
Carr v. Weiser State Bank, Supreic Court of Idaho, 66 Pac. Rep. (2d) 
1116 
The plaintiff, a savings dcpusiicor in the defendant bank, was in- 


formed by the bank’s cashier of a good mortgage loan and the 
plaintiff signed an order, or counterslip, for $2,500 against his sav- 
ings account and delivered it to the cashier for the purpose of hav- 
ing him negotiate the loan. The cashier’s story about the loan was 
entirely fictitious and the cashier withdrew the money and converted 
it to his own use. The order signed by the plaintiff was in such 
form that only an officer of the bank could cash it. It was held 
that, while the laws of Idaho do not specifically authorize a cashier 
of a bank to make loans on behalf of a depositor, they do not pro- 
hibit such aets and that such an act is not in itself unlawful. Con- 
sequently, the bank was held responsible to the depositor for the 
amount wrongfully taken by the cashier. A judgment in favor of 
the bank was reversed on appeal and a new trial granted. 


Action on five separate causes of action, for recovery of bank de- 
posit by T. B. Carr against the Weiser State Bank of Weiser, Idaho. 
Judgment for defendant on first two causes of action; judgment for 
plaintiff on last three causes of action. From the adverse judgment, 
plaintiff appeals. 





NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1015. 
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Reversed and new trial granted. 
George Donart and Frank D. Ryan, both of Weiser, for appellant. 
Hawley & Worthwine, of Boise, for respondent. 


AILSHIE, J.—Appellant first opened an account with respondent, 
Weiser State Bank, in the fall of 1924, maintaining both a checking 
account and a savings account. For twenty years prior to this time 
he had been doing business with banks. He had the utmost confidence 
in respondent and one D. H. Williams, who was cashier and managing 
officer of respondent; there being no president, vice-president, or di- 
rector residing at Weiser. In August, 1928, appellant sold his sheep 
and deposited in respondent bank $36,666 and afterward transferred 
part of this amount to his savings account, instructing the bank to trans- 
fer into his checking account, from time to time, whatever amount 
might be necessary to keep the same from being overdrawn. On sev- 
eral occasions Williams talked with appellant about the practice of 
the bank to make loans in aid of customers, and that such loans would 
be adequately secured by first mortgages on real property. 

On being advised by Williams of a particularly good investment, 
one that would furnish real estate security at least three times as much 
as the loan, appellant agreed to have the bank make such a loan from 
the funds on deposit in his savings account, provided the loan was evi- 
denced by promissory note drawing 8 per cent. interest, payment of 
the note to be adequately secured by good and sufficient real estate 
mortgage. November 15, 1929, appellant signed an order, or counter 
slip, authorizing the withdrawal of $2,500 from his savings account, 
with the understanding that the sum would be used for the purpose 
of making the loan as aforesaid to a Mr. Wilson. Three or four times 
after this transaction appellant inquired of Williams about the loan. 
He was told by Williams that the mortgage had been sent to the court- 
house for record. After the third inquiry appellant received interest 
on the loan, which was placed to the credit of his savings account; four 
or five payments of interest were made and credited on his bank ac- 
count. In the fall of 1931 and January, 1932, on request of appellant, 
a search was made by Mr. Carroll, assistant cashier, through the bank 
files, for the note and mortgage, but they were not found. At the ex- 
piration of three years (the date when the note and mortgage should 
have matured), appellant again inquired of Williams about collection 
of the note. He was told that the borrower expected to get a federal 
loap which would take thirty to sixty days to put through. Some time 
after this, noticing in the papers that Williams was resigning and tak- 
ing a position in a Boise bank, appellant went to the bank and had a 
conversation with Williams and learned for the first time that the loan 
did not exist and that Williams had converted the $2,500 to his own use. 

It also appears that on June 22, 1933, Williams informed appellant 
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that the bank was organizing a subsidiary loan company, to be operated 
in conjunction with the bank, to handle loans that the bank could not 
handle, and suggested that appellant take some stock in the company. 
Appellant signed a counter receipt for $500 to be withdrawn from his 
checking account in respondent bank and authorized respondent, through 
its cashier, to withdraw $500 whenever the loan corporation was or- 
ganized, but did not authorize the withdrawal of this amount ‘‘or any 
part thereof, for any other purpose whatsoever.’’ Other sums were 
withdrawn from appellant’s account, included in additional causes of 
action, which are not here involved. Appellant made demand for pay- 
ment to him of these amounts but the demand was refused by respond- 
ent. 

Based on findings of the jury, assessing no damages on the first two 
causes of action above stated, and assessing damages of $683.17, $454.35, 
and $1703.50 on the third, fourth, and fifth causes of action, respec- 
tively (amounting in all to $2,841.02, and not here involved), judg- 
ment was entered in favor of plaintiff on the third, fourth, and fifth 
causes of action and against plaintiff on the first and second, together 
with costs and disbursements, from which judgment plaintiff appeals. 

Only two witnesses, appellant and respondent’s assistant cashier, 
Carroll, testified in the case and there is no conflict in the evidence. 
The slip or order, on which the $2,500 was drawn from the savings 
account, read as follows (Exhibit B): 


‘*Weiser State Bank 
‘*Savings Department 
‘‘Weiser, Idaho, Nov. 15, 1929. 
‘*Pay to a/e Loan ................ or bearer, $2500.00 Twenty five hun- 
dred 00/100 Dollars (amount in words) and charge the same to my 
Savings Account Book No. 236 
‘‘Balanee $—— 
‘Sign here T. B. Carr 
‘This order will not be paid unless accompanied by the savings 
book of the depositor.’’ 


Mr. Carroll testified in relation to this order and its use and effect 
as follows: 


‘*Q. . . . Now what in banking parlance do you call that? A. It is 
an item we use to make withdrawals against savings accounts. 


‘“*Q. Is it an item used merely in the bank, or does it bear the same 
relationship to a savings account that a check would toward a checking 
account? A. No, sir. 


**Q. In banking parlance and custom and particularly your plan 
of operations in the Weiser State Bank, what was the effect of the execu- 
tion and leaving with the bank of that particular instrument exhibit B? 
Would that have enabled anyone but an officer or employee of the bank 
to withdraw funds from the account of T. B. Carr? A. No, sir, it would 
not. 
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“*Q. If D. H. Williams had not been an officer of the bank, could 
he have withdrawn that from the bank on the strength of that instru- 
ment? A. No, sir, without a written order from Carr. 

“*Q. And what would it also have to have been accompanied by 
Carr’ s passbook? A. Yes, sir. 


‘*Q. The only person who could ‘withdraw from that account on that 
exhibit alone had to be an officer or employee of the Weiser State Bank. 
Is that right? A. Yes, sir.’’ 

He further testified: ‘‘A. The item is dated November 15, 1929, and, 
according to our books it was cashed November 27th for the same 
amount. It was not deposited, as far as I could find, to Williams’ ac- 
count or Carr’s account.”’ 

This money was not drawn out or actually received by Carr, and 
it could only be drawn by an officer or agent of the bank who had access 
to the bank funds, by reason of his employment by the bank. Under 
the arrangement Carr had with the bank, acting through its cashier 
and managing agent, the money thus to be drawn from his savings ac- 
count was to be paid to the borrower who was to execute and deliver 
his note and mortgage in Carr’s favor, as evidence of and security for 
such loan. No authority was given Williams or any other officer of 
the bank to disburse this money, except on condition that a note and 
mortgage should be given in return therefor. In violation of these 
instructions and the limited authority this order conferred on a bank 
officer, Williams abstracted the $2,500 from the bank on November 27th, 
following the giving of the order on the 15th, and charged the same 
to Carr’s savings account, and apparently appropriated the money to 
his own use. Williams took the money from Carr’s savings account 
and charged the account therewith as an officer of the bank since, under 
the evidence, no one but a bank officer or employee could draw the 
money on this order. 

It must logically and necessarily follow that this money when 
abstracted and appropriated by Williams was still bank money and 
had not yet come into the possession or under the control of Carr, 
whose account was wrongfully charged by Williams with the with- 
drawal. In other words, the money was embezzled by Williams from 
the bank and not from Carr. In the meanwhile Carr was lulled into 
respose and his confidence was maintained by his account being regu- 
larly credited with interest on this fictitious loan. Under such circum- 
stances, when Carr learned that no loan had in fact been made, and 
that his account had been falsely charged with a withdrawal, which 
had been misappropriated by a bank official, he had a right to demand 
his deposit ; and in such case the bank could not successfully plead the 
bar of I. C. A. § 5-218, and could only rely on section 5-223, which re- 
lates to bank deposits. 

It is urged by respondent that this case should be governed by Smith 
v. Wallace National Bank, 27 Idaho, 441, 150 P. 21. The contention is 
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not sound. In the Smith Case the money was not sent to the bank and 
never became Mrs. Smith’s bank deposit. She sent it to her nephew, 
Norbeck, whom she knew and in whom she had complete confidence, 
and he betrayed her confidence. Here we have a very dissimilar case. 

The case of Prewett v. First National Bank of Hagerman, 45 Idaho, 
45, 262 P. 1057, is more nearly in point here and, together with cases 
there cited, is controlling, as to the application of the statute of limita- 
tions, in the case at bar. 

It is argued very forcefully by respondent that loaning money for 
a depositor, out of funds which he has on deposit at the time, is ultra 
vires and not an authorized act under the banking laws. That such 
is not one of the enumerated powers of a national bank, may be con- 
ceeded. 12 U.S. C. A. § 24; U. S. Comp. Stat., § 9661; Holmes v. Uvalde 
National Bank (Tex. Civ. App.) 222 8S. W. 640. However, we are here 
dealing with a state bank which is granted more comprehensive and 
plenary powers, under the state banking act (chapter 6, title 25, I. C. A. 
[section 25-601 et seq.]). While the making of loans for depositors is 
not specifically authorized, it is not expressly prohibited and is not 
per se unlawful. It is conceivable that in some cases it might be es- 
pecially helpful to a bank to do so. It might well happen that a good 
customer of a bank required a loan but could not furnish bankable 
security, though he could furnish security considered ample for pro- 
tecting the loan; and at the same time another customer might have 
a large sum on deposit which he desired to loan. In such a ease it might 
turn out profitably to the bank, to have such a loan made through its co- 
operation and thereby accommodate both customers, and in that way 
enhance the bank’s chances of handling both the money loaned, its 
repayment when due, and the resultant business which might arise to 
the bank through the transaction. But to revert to the facts of the 
instant case, if we were to adopt respondent’s theory, that Carr made 
Williams his personal agent for this transaction, we would be at once 
balked by the admitted fact that Carr did not draw the money and 
give it to Williams, but that Williams drew the money from the bank 
and could, and did, do so only as, and by virtue of being, an officer of 
the bank. (In this respect the case differs from the Uvalde Bank Case, 
supra.) His authority was the authority of the bank, and that was, 
to take the money from Carr’s savings account and pay it to the bor- 
rower in exchange for a note and mortgage. Whether he conceived the 
notion of appropriating the money to his own use before abstracting 
it from the bank or afterward, is of no moment so far as Carr’s in- 
terests and rights are concerned. The latter was relying on his faith 
in the bank. The bank could only act through authorized agents and 
servants whom it selected, and depositors could only deal with the bank 
through these employees. 
Carr gave Williams the order to draw the money from his savings 
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account, not only because of his acquaintance with and confidence in 
Williams, but chiefly because of the fact that he was cashier and agent 
of the bank, and because of such official relation as he sustained to the 
bank. It was not the depositor’s fault that the bank had an unfaithful 
servant. It selected him and vouched to the public for his fidelity and, 
as between the bank and a depositor, the bank carries the risk of ab- 
straction and misappropriation of the funds of depositors. 

What we have said with reference to the withdrawal of the $2,500 
applies as well to the withdrawal of the $500, for which appellant gave 
Williams a counter check which ‘‘could only be cashed by an officer or 
agent of the bank.’’ This money was to be taken from Carr’s check- 
ing account and used in exchange for $500 worth of stock in a subsidiary 
corporation that was, according to Williams, being formed for the pur- 
pose of handling loans and paper that the bank could not handle. 
Williams later withdrew this amount from the bank, charged it to 
Carr’s account and appropriated it to his own use. 

That part of the judgment appealed from is reversed, and a new 
trial is granted. Costs awarded to appellant. 


EMPLOYMENT OF BOND SALESMAN AT 
ANNUAL SALARY 





Saylor v. Marshall & Ilsley Bank, Supreme Court of Wisconsin, 272 
N. W. Rep. 369 





The employment by a bank of a bond salesman at a specified sum 
for a year is not a contract for a year, but is a contract which may 
be terminated by either party at will, even though the salesman 
moves to another city to take up his work and is promised an annual 
bonus as an inducement to accept the employment. 

In the absence of an express agreement to hire an employee for 
a specified period, the question whether such a contract may be 
implied depends upon all the circumstances surrounding the agree- 
ment. In this case it was held that the evidence was insufficient to 
support an agreement to employ the salesman for a period of one 
year. 


Appeal from a judgment of the Cireuit Court for Milwaukee County; 
John J. Kleczka, Judge. 

Reversed. 

This action was begun in the civil court for Milwaukee county on 
August 3, 1934, by R. S. Saylor, plaintiff, against Marshall & Ilsley 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) $333. 
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Bank, defendant, to recover a balance claimed to be due on contract. 
There was a trial in the civil court for Milwaukee county. The court 
found in favor of the plaintiff. Judgment was entered accordingly 
from which the defendant appealed to the circuit court for Milwaukee 
county. Upon the hearing in the circuit court for Milwaukee county, 
the court affirmed the judgment of the civil court and from the judg- 
ment of affirmance entered September 18, 1936, the defendant appeals. 

Prior to the 15th day of October, 1930, plaintiff was a bond sales- 
man in the employ of the Continental Illinois Company, at Chicago. 
He had worked for that company for about eight years and prior 
thereto had been in the employ of the Goodyear Tire & Rubber Com- 
pany for six years. He did not like working in the city of Chicago 
and was interested in making a change. Through a representative of 
the Continental Illinois Bank & Trust Company, the defendant at that 
time looking for a bond salesman, learned that Mr. Saylor was dis- 
satisfied and might be interested. Thereupon the defendant called the 
Continental Illinois Company and was advised that they had no objec- 
tion to the defendant approaching Mr. Saylor. Whether the first meet- 
ing occurred in Chicago or Milwaukee is uncertain. The parties agree 
that the plaintiff came to Milwaukee in September, and there the mat- 
ter was discussed at considerable length, but it is not claimed that any 
term of employment was agreed upon. There was a talk between the 
plaintiff and Mr. Daggett, the representative of the defendant, with 
respect to the permanency of the employment. The bank was willing to 
pay $3,600 a year, and the plaintiff asked $4,800 a year for his services. 
There was a good deal of negotiation between the parties relating mainly 
to the compensation. In October Mr. Daggett was in Chicago, and 
there the negotiations were renewed. The plaintiff inquired of Mr. 
Daggett as to the price of yearly leases in Milwaukee. The next meet- 
ing was in Milwaukee, where the plaintiff went for the purpose of get- 
ting Mr. Daggett to raise his offer. The amount of the compensation 
was finally fixed over the telephone at $3,900 a year. During the 
course of the negotiations Mr. Daggett informed plaintiff that the com- 
pany had been in the habit of paying a bonus based on the annual 
salary of employees; that the bonus would in part make up the differ- 
ence between what the plaintiff asked and the defendant was willing 
to pay. 

Plaintiff moved his family to Milwaukee, made a lease on a house 
for a year. They were entertained at the home of the Daggetts, and 
the plaintiff reported for work November 1, 1930. It is perfectly clear 
from the evidence that both parties expected the employment to be per- 
manent. The defendant bank is an old well-established institution. The 
plaintiff was a reputable salesman, had never had but two employers 
and was looking for a permanent connection. After the plaintiff en- 
tered upon his employment, his salary was paid to him in biweekly 
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installments, each payment being one twenty-fourth of the $3,900 an- 
nual salary. As of January 1, 1931, the plaintiff received his pro 
rata share of the bonus based on two months’ salary and his pro rata 
share thereafter. On July 1, 1932, the defendant reduced the plain- 
tiff’s salary to $2,700 per annum and that amount was thereafter paid 
and received by him without objection or comment. In the month of 
July, 1933, the defendant notified the plaintiff that it would dispense 
with his services as of August 1, 1933. When first notified of the ter- 
mination of the employment, plaintiff made no claim for salary due 
him beyond the time fixed by the defendant. 

Shortly thereafter and after consulting counsel he demanded salary 
for one year, two weeks’ vacation with pay, which demand was refused, 
and an action was begun. Later that action was dismissed, and this 
action was begun. In this action the plaintiff demanded that he be 
paid for eleven months, being from August 1, 1933, to July 1, 1934, 
claiming that the reduction of salary from $3,900 per annum to $2,700 
per annum made a new contract for a year as of July 1, 1932. Upon 
the trial the court found: 


‘*That it was the intention of the parties as externally manifested to 
each other by the reasonable interpretation of their words and conduct 
at all times prior to, at the time of, and subsequent to the making of 
said contract (contract of November 1, 1930), that the term of plain- 
tiff’s employment thereunder should be a year.”’ 


The court, however, found that it was the intention of the parties 
that the reduction in salary was a modification of that part of the con- 
tract relating to compensation; that the remainder of the contract was 
to be in foree, and awarded the plaintiff compensation for the months of 
August, September, and October. The court in effect found that the 
contract was employment by the year and was renewed from year to 
year by the continuation of the relationship without notice. 

Upham, Black, Russell & Richardson, of Milwaukee (Fraley N. 
Weidner, of Milwaukee, of counsel), for appellant. 

Murray & Higgins and Kersten & McKinnon, all of Milwaukee (Mil- 
ton T. Murray and Arlo McKinnon, both of Milwaukee, of counsel), 
for respondent. 


ROSENBERRY, C. J.—The burden was upon the plaintiff to estab- 
lish by a preponderance of the evidence the terms of his alleged con- 
tract. Disregarding the variance between the complaint and the proof, 
plaintiff was required to show that at the time he entered upon the 
employment he had a contract for the term of one year from Novem- 
ber 1, 1930. The plaintiff does not claim that the term of the employ- 
ment was ever specifically mentioned between him and Mr. Daggett 
or any other representative of the defendant company. Plaintiff freely 
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admits that the rule in Wisconsin is that a hiring at some specified 
amount per month or year in the absence of other facts is an indefinite 
hiring which may be terminated at the will of either party. Koskey 
y. Harnischfeger Corp. (1936) 221 Wis. 267, 265 N. W. 583; Brooks 
v. Nat. Equipment Corp. (1932) 209 Wis. 198, 244 N. W. 598; Mil- 
waukee Corrugating Co. v. Krueger (1924) 184 Wis. 139, 198 N. W. 
394. 

The plaintiff, however, claims that there were additional circum- 
stances from which it may fairly be inferred that the defendant mani- 
fested to the plaintiff that the hiring should be for the period of one 
year. These relevant circumstances upon which the plaintiff relies are 
as follows: (1) The employment was substantial; (2) the plaintiff made 
important changes in his living conditions by moving to Milwaukee; 
(3) plaintiff gave up a good position to accept employment with the 
defendant; (4) an annual bonus was held out to plaintiff as an induce- 
ment to accepting the employment; (5) yearly leases and annual liv- 
ing costs were discussed by the parties; (6) that it was understood 
that the employment should be permanent. It is claimed that these 
facts in connection with the fact that the salary was on an annual 
basis support the court’s findings with respect to the making of the 
contract. 

Plaintiff relies very strongly upon the Restatement, Agency, § 442, 
Comment b, p. 1030. After commenting upon the rule that the mere 
specification of a salary proportionate to certain units of time does 
not of itself indicate that the employment is to continue for a stated 
unit of time the Restatement continues: 


‘‘Thus, an agreement for the period of time mentioned as that for 
payment, or as the basis for payment, is indicated . . . if, as the prin- 
cipal has notice, the employee has made an important change in his 
general relations in order to accept the position, such as the removal of 
himself and his things to a new place; or, if he has given up a position 
of some value in order to enter the employment. In the absence of 
other facts, a custom in the business of which the parties should know, 
or a usage by the principal as to periods of employment of which the 
agent should know, is controlling.’’ 


The comment states the rule more strongly than is warranted by 
the decisions of this court. In Brooks v. Nat. Equipment Corp., supra, 
the defendant offered the plaintiff a position of general sales manager 
at a salary of $15,000 a year to begin with. After some negotiations, 
the defendant again inquired whether plaintiff would take the position 
at $15,000 per year. The plaintiff accepted and moved his family from 
New York to Milwaukee. The court held upon demurrer the complaint 
stated no cause of action. 

In this case the plaintiff was dissatisfied with Chicago as a place 
to live and was looking for other employment. It was because of that 
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that his name was suggested to the defendant bank and that Mr. Brice 
of the Continental Illinois Company brought about the meeting between 
the plaintiff and Mr. Daggett. We do not consider in this case that 
upon the evidence, which is practically undisputed, the finding of the 
trial court is so conclusive as it is in cases where there is a clear con- 
flict of evidence. Weigell v. Gregg (1915) 161 Wis. 413, 154 N. W. 
645, L. R. A. 1916B, 856. A good deal is made of the fact that the 
bonus arrangement was based upon a yearly salary. However, the 
plaintiff received his bonus on the basis of his earnings from November 
1, 1930, to January 1, 1931, and they were thereafter paid to him on 
the basis of his earnings for the calendar year whatever they might 
be. He was not required to work a full calendar year in order to re- 
ceive the bonus. It is not considered that there is anything significant 
in the bonus arrangement. The annual salary was adopted as a basis 
for calculating the bonus just as it was for the purpose of calculating 
the amount of the biweekly payments. Plaintiff did not inform Mr. 
Daggett that he had made a lease for a year until after the contract 
was made and he had moved to Milwaukee. If there was a contract of 
employment for a specified period, it was complete before the plaintiff 
left Chicago. What was done and said thereafter was done and said 
without any intention on the part of either the plaintiff or Mr. Daggett 
to modify the contract already made or to make a new one. We have 
carefully examined the evidence and are unable to find that up to the 
time the plaintiff entered upon his employment there was ever a single 
word said about the term of employment. If, as plaintiff now claims, 
he would not have considered a position on a month to month basis, it 
seems strange that he did not mention that fact to Mr. Daggett during 
the course of the negotiations which extended over some two or three 
months. The most plausible explanation for his failure to include the 
term of employment in the negotiations is that he was fearful he would 
not be employed at all if he insisted upon a contract for a year. Mr. 
Daggett on the other hand claims that he advised plaintiff that all the 
employees of the bank except the salaried corporate officers were on a 
month to month basis. Nowhere in his testimony does the plaintiff 
state that the term of employment was ever mentioned between the 
parties, but he seeks to establish the term of employment by proof of 
the fact that he desired permanent employment; that he made a lease 
for a year, left his job in Chicago, and moved his family to the city 
of Milwaukee. All this might very well be done and yet be wholly 
consistent with the assurances given him by Mr. Daggett that the de- 
fendant was a reputable concern, had a large business which it was 
extending, looking for a substantial person, and that employees as a 
rule remained with the defendant for a long time. We are unable to 
see how the conclusion can be deduced from these facts that the employ- 
ment was for any specified time. It is quite apparent that the trial 
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court gave undue weight to the fact that compensation was fixed on a 
yearly basis. Under the decisions of this court that fact is not proof 
that the hiring was for a specified time. If the plaintiff had testified 
that there was an agreement that the hiring should be for a year, the 
collateral facts referred to might tend to corroborate his testimony. 

The court having found in favor of the plaintiff, we have left out of 
consideration evidence which hints, if it does not clearly indicate, that 
plaintiff knew that all employees of the defendant were in its service 
on a monthly basis. Within the rule laid down in the cases cited plain- 
tiff did not prove his case. 

Judgment appealed from is reversed, and cause remanded with di- 
rections to dismiss the complaint. 


BANK’S AGREEMENT NOT TO ENFORCE NOTE 





Lawrence-Cedarhurst Bank v. Ruth, Nassau County Court, New York, 
294 N. Y. Supp. 810 





A bank director gave to the bank his note secured by collateral, 
to be used as an apparent asset of the bank for the purpose of im- 
proving its financial standing. He received no consideration for the 
note and it was agreed that no interest would be paid, that the 
collateral would be returned when the impairment in the bank’s 
capital was removed and that the note would not be enforced unless 
the bank went into liquidation. This agreement was ratified by the 
directors and stockholders of the bank. It was held that the director 
was nevertheless liable on his note. 


The fact that the director received no consideration for his note 
and the further fact that the parties acted openly, in good faith, 
and for what they believed to be the best interest of the bank, were 
immaterial. The point is that the courts will not sanction any device 
which will operate to give an untrue picture of the real financial 
standing of a bank. A person who, for the accommodation of the 
bank, delivers to it an instrument which, on its face, is a binding 
obligation, is estopped from thereafter asserting that the parties 
agreed orally that the instrument should not be enforced according 
to its terms. 


In the opinion which follows reference is made to two other 
decisions, Mt. Vernon Trust Co. v. Bergoff, which was published in 
the February, 1937, issue of the ‘‘Journal’’ at page 150 and Bay 
Parkway National Bank v. Shalom, which was published in the June, 
1936, issue of the ‘‘Journal’’ at page 515. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §50. 
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Action by the Lawrence-Cedarhurst Bank against John A. Ruth. 
On application by plaintiff bank for a summary judgment. 

Summary judgment granted. 

Conklin & Bentley, of New York City (Edward S. Bentley, of 
New York City, of counsel), for plaintiff. 

Pettit & Pettit, of Far Rockaway, L. I. (Carl E. Peterson, of Far 
Rockaway, L. I., of counsel), for defendant. 


JOHNSON, J.—The action is on a promissory note, being a demand 
note, made by the defendant to the plaintiff. The complaint shows that 
the note was secured by certain collateral which has been sold upon due 
notice to the defendant, the proceeds credited to the note, and that 
judgment is sought for the balance of the note remaining after such 
credit. 

This is admitted by the defendant in his answer, who, however, in- 
terposes a separate defense alleging in substance that the note and 
securities were given by him to the bank under an express agreement 
that they were to constitute a deposit to guarantee the plaintiff’s capital 
and surplus against impairment during the then financial disturbance; 
that no interest should be paid thereon; that the securities should be 
returned as and when the plaintiff’s capital and surplus should be re- 
stored to its unimpaired value; and that no demand for payment of 
principal and interest should be made of the defendant until and unless 
the bank should go into liquidation; which agreement was approved, 
ratified, and confirmed both by the directors and by the stockholders of 
the plaintiff ; that the plaintiff has not gone into liquidation; and that, 
therefore, the present action is prematurely brought. 

It is apparent that this case is one of the aftermaths of the economic 
and financial depression which started in the year 1929 and disastrously 
affected the banking situation in this country. The capital and surplus 
of the plaintiff, like that of many other banks, became impaired. In 
order to meet such impairment and to guarantee against further im- 
pairment in order that the bank might continue to function and its 
depositors be saved from loss, this defendant and other directors of the 
bank deposited collateral and made an agreement such as this here 
under consideration. Unquestionably the directors were acting solely 
for the best interests of the bank and its depositors. Their action was 
open and above board, was specifically approved by the stockholders 
and apparently met the approval, if not the direct consent, of the bank 
examiners and Comptroller of the Currency, otherwise the bank would 
not have been permitted to have reopened after the closing of March, 
1933. Hence, we have presented a case where unquestionably there was 
no fraud, misrepresentation, or concealment, but rather an honest action 
on the part of the directors at great financial personal sacrifice to enable 
the bank to carry on and to protect its depositors. 
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However commendable their action may be from the ordinary stand- 
point of business honor, the question here presented is whether it was 
and is legally justified. At the time the action in question occurred the 
leading precedent on the subject by the Court of Appeals of this state 
was the case of Higgins v. Ridgway, 153 N. Y. 130, 47 N. E. 32. 

In that case the defendant was a clerk employed by a firm, one of 
the members of which was a director of a bank. The clerk executed 
a note to the bank’s order upon the agreement of the bank’s president 
that he would not be held liable upon the note. The bank parted with 
nothing in consideration of the note, and the court held that a transac- 
tion with the bank was governed by the same considerations as a similar 
transaction between private individuals; and consequently when the 
bank attempted to enforce the instrument and the defendant set up 
as a defense the collateral agreement that it was not to be enforced 
against him, the court sustained the defense and refused to enforce it. 

Apparently this decision constituted the Court of Appeals’ exposi- 
tion of the law until the recent decision of the same court in the case 
of Mount Vernon Trust Co. v. Bergoff, 272 N. Y. 192, 5 N. E. (2d) 196. 
(See February ‘‘Journal,’’ page 150.) 

In that case the defendant’s mother had given the plaintiff bank a 
note which was fully secured by collateral deposited with the bank. 
The amount then owing upon the note was in excess of $34,000. At 
that time the defendant owned a mortgage upon which was due the 
principal sum of $30,000 and some interest, which had been guaranteed 
by an executive vice-president of the bank, under circumstances which 
might lead to the inference that such vice-president in making the 
guaranty was acting for the bank. As a result of conferences between 
the defendant’s father and the bank, the latter agreed to take assign- 
ments of the bond and mortgage and credit the amount then due thereon 
as part payment of the note held by the bank against the defendant’s 
mother. Accordingly, the bond and mortgage were assigned to the 
bank; the defendant made a new note for the difference between the 
amount due on her original note and the amount due on the bond and 
mortgage credited against her note, and her original note and the 
original collateral securing it were returned by the bank. It was then 
that the defendant, at the request of the bank, executed and delivered 
the note upon which the action was based. At the same time she re- 
ceived a collateral agreement from the bank to the effect that collection 
of such note was not to be made against her but would have to be made 
out of the collateral assigned as security therefor. 

Referring to the Ridgway Case, supra, the Court of Appeals pointed 
out that since the time of the decision in that case it had become evident 
that the rule there applied might become a cloak for fraud, and had 
pointed out in the ease of Bay Parkway National Bank v. Shalom, 270 
N. Y. 172, 200 N. E. 685 (see June, 1936, ‘‘Journal,’’ page 513), that an 
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agreement to exempt the maker of the note from liability was not al- 
ways enforceable as, for example, when such maker knows that his note 
is to be treated as an asset of the bank, as a result of which the examiners 
are deceived and depositors continue their relations with the bank on 
the faith of an assumed solvency. Referring then to the case under 
consideration, the court pointed out that no proof had been adduced 
to show the reason why the note in question had been given and at the 
same time the maker execpted from liability; and that the only in- 
ference deducible was that the bank desired to conceal the substitution 
of the bond and mortgage for the note of the defendant’s mother secured 
by ample collateral. That concealment, however, was concealment on 
the part of the bank, and not on the part of the defendant. As the 
court said [272 N. Y. 192, at pages 195, 196, 5 N. E. (2d) 196, 197]: 


‘*The defendant in making the note may have been ignorant of what 
the bank was trying to conceal. We are not told in this case whether 
the bank examiner was deceived, and indeed we do not know whether 
any one was deceived. A fictitious note delivered to a bank, intended 
to become part of its apparent assets, though not intended to be en- 
forceable, is in itself a continuing falsehood calculated to deceive the 
public, and any person delivering such a note becomes a party to the 
falsehood. 

**In such a case it is immaterial whether the note was based on good 
consideration or not. The stability of banks is a matter of such public 
concern that the state or federal government regulates the affairs of each 
bank and periodically examines its apparent condition. The state can- 
not sanction any device intended to give a false appearance to a trans- 
action or increase the apparent stability of a bank. The defendant may 
not have intended to deceive any person, but when she executed and 
delivered to the plaintiff bank an instrument in the form of a note, 
she was chargeable with knowledge that, for the accommodation of the 
bank, she was aiding the bank to conceal the actual transaction. Public 
policy requires that a person who, for the accommodation of the bank 
executes an instrument which is in form a binding obligation, should 
be estopped from thereafter asserting that simultaneously the parties 
agreed that the instrument should not be enforced.’’ 


After careful consideration, I cannot escape the conclusion that the 
decision of the Court of Appeals in that case governs the situation here 
presented. It may be urged that in the case of Mount Vernon Trust Co. 
v. Bergoff, supra, the bank desired to conceal the true situation and 
that the note given was by terms of the collateral agreement enforceable 
in no event against the maker, but was required to be satisfied solely out 
of the collateral; and that in the present case there was no attempt by 
the bank or its officers at concealment, but rather a transaction known to 
and approved by the directors, the stockholders, and the banking au- 
thorities. However, the decision did not rest upon the act of the bank, 
but the act of the defendant. It must be assumed that in the Mount 
Vernon Trust Company Case the defendant was ignorant of the attempt 
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of the bank to conceal the true facts of the situation. We must further 
assume that the bank examiners were not deceived and that no one was 
misled. Nevertheless, the announced rule of estoppel was applied. In 
other words, although the defendant had done nothing to mislead and 
no one was actually misled, nevertheless, she was held estopped upon 
the theory that she was dealing with an instrumentality of public con- 
cern and that public policy requires that a person dealing with such an 
instrumentality should be estopped from asserting that an obligation, 
apparently binding upon its face, given to a bank, was by collateral 
agreement between the parties not to be enforced. 

Hence, in the instant case it appears that the fact that neither de- 
fendant nor plaintiff desired or attempted to conceal anything or to 
mislead any one or that any one, including the banking authorities, 
was misled is beside the question. To be sure, here the collateral agree- 
ment was not that the instrument should not be enforced, but it was 
nevertheless an agreement that it should not be enforced unless and 
until a certain contingency should occur. Indeed, it is difficult to see 
how the depositors could be injured. The defendant’s note and his 
securities were to remain deposited with the bank until its capital and 
surplus should again attain unimpaired values and were not to be re- 
turned to the defendant until such time; and likewise the obligation 
was not to be enforced unless and until, such object not having been 
attained, the bank should go into liquidation. Nevertheless, the fact 
remains that the defendant’s securities and note remained an apparent 
asset of the bank, although not in fact a true asset, with the possibility 
of deterioration in values over a period of time and change in financial 
responsibility of the defendant as maker of the note. 

I am constrained to the conclusion that the decision of the Court of 
Appeals in the case of Mount Vernon Trust Co. v. Bergoff, supra, con- 
trols the present case. This is in spite of the fact that the decision of 
that court in Higgins v. Ridgway, supra, was apparently the court’s 
exposition of the law at the time of the transaction here concerned, and 
upon which the parties had a right to rely in consummating that trans- 
action. We are not here dealing with statutory law. Had there been 
in existence when the transaction was consummated a statutory enact- 
ment permitting it, a subsequent statutory enactment forbidding it 
would not have destroyed the validity of a contract entered into under 
the former statute. Here, however, we are concerned with the rule of 
stare decisis. The fact that the Court of Appeals in the Mount Vernon 
Trust Company Case in effect overruled the prior Higgins Case does 
not result in a legal change in the substantive law, although the practical 
effect may be the same. As was pointed out by Chief Judge Cardozo 
in his address to the New York State Bar Association in 1932 (Report 
of New York State Bar Association, vol. XL [1932], p. 263, at p. 294), 
there usually arises a necessity for adjustments which should sometimes 
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call for the continuance of an existing rule of law after its intrinsic error 
has declared itself because of the possible hardship to the innocent who 
have shaped their conduct by it, and that he found himself more and 
more in agreement with the practice proposed by Prof. Wigmore that 
the court should apply the outworn rule to the case then before it, ac- 
companying it with the declaration that they would feel free to apply 
the new rule to transactions thereafter consummated. 

However, that is not the law of this state. On the contrary, a 
judicial decision is merely evidence of the law and is not the law itself. 
When such a decision is overruled, it does not become bad law; it never 
was the law and the overruled decision is regarded as if it never had 
existed and the reconsidered or new decision is regarded as the law 
from the beginning. Consequently it is obvious that an overruling 
decision operates retroactively. People ex rel. Rice v. Graves, 242 
App. Div. 128, 273 N. Y. S. 582, affirmed 270 N. Y. 498, 200 N. E. 288. 

It follows, therefore, that the law as expounded by the Court of 
Appeals in Mount Vernon Trust Co. v. Bergoff, supra, is now the law 
and was the law at the time of the transaction with which the court is 
here concerned; and that law is clearly stated to be that public policy 
requires that a person who, for the accommodation of a bank, executes 
and delivers to that bank an instrument which is in form a binding 
obligation, is thereafter estopped from asserting that the parties to 
that obligation had collaterally agreed that it should not be enforced 
according to its terms. 

Applied to the case at bar, it follows that the defense interposed is 
not a good defense, and that the plaintiff bank is entitled to judgment. 


POWERS OF TRUST COMPANY AS SUBSTI- 
TUTED TRUSTEE 





In re Einstein’s Estate, New York Surrogate’s Court, New York 
County, 293 N. Y. Supp. 289 





A will appointed two individual trustees and empowered them 
to invest the funds of the estate in non-legal securities and provided 
that any trustee, appointed to take the place of one of the original 
trustees, ‘‘shall become possessed of all the powers and rights and 
be subject to all the duties of one of the trustees of said trusts.’’ 
Later a trust company was substituted for one of the original trus- 
tees. It was held that trust company succeeded to the power to 
invest in non-legals. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §478. 
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The court was particular to point out, however, ‘‘that the mere 
grant of authority to invest in nonlegal securities does not relieve 
a trustee of the responsibility of care, prudence, and vigilance.”’ 


Proceeding for accounting in the matter of the estate of Benjamin 
F. Einstein, deceased, wherein the special guardian of infant remainder- 
men and the life tenant of a trust fund filed objections. 

Objections overruled, and decree in accordance with opinion. 

Larkin, Rathbone & Perry, of New York City (Albert B. Maginnes 
and Leonard A. Blue, both of New York City, of counsel), for substi- 
tuted trustee, Central Hanover Bank & Trust Co. 

J. Hutton Hinch, of New York City, for respondent Beulah S. Nor- 
ton. 

James N. Vaughan, of New York City, special guardian. 


FOLEY, S.—In this accounting proceeding a question has arisen 
as to the power and authority of the substituted trustee to retain cer- 
tain securities and to invest in other securities which were not within 
the class of legal investments as defined by the statutes. 

Paragraph thirteenth of the will provided: ‘‘I direct that my execu- 
tors, in the investment of trust funds, shall not be limited to the class 
of securities approved for the investment of trust funds, but may retain 
any property owned by me at the time of my death and may make 
investment in their discretion in securtiies or property deemed by them 
to be safe.’’ 

The testator was a lawyer. By his will he appointed his two law 
partners as executors and trustees. The trust here involved was created 
for the benefit of his daughter, with income payable to her for life. 
Upon her death, the remainder is to vest under various contingencies 
in her issue and in other children of the testator, or in their issue by 
substitution, in the event of the death of the parent. 

The special guardian of the infant remaindermen and the life tenant 
contend that the grant of power to the original trustees to depart from 
the class of legal investments was intended by the testator as a purely 
personal discretionary authority involving a personal confidence in 
them and that the testator intended that a substituted trustee should 
be restricted to legal investments alone. 

I find no support for these contentions in the language of the 
will. Under the pertinent authorities, the determination of the ques- 
tion must rest upon the search and ascertainment of the intention of 
the maker of the will. Here the testator had long experience in the 
law, and the instrument itself indicates care and precision in drafts- 
manship. The courts have adopted a liberal attitude in finding evi- 
dence of intent by a testator to clothe a substituted trustee with powers 
that might appear, at first impression, to create a personal discretion 
based upon confidence in the individuals named as trustees in the will. 
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Thus in Smith v. Floyd, 193 N. Y. 683, 87 N. E. 1127, reversing 124 
App. Div. 277, 108 N. Y. S. 775, and adopting the opinion of Justice 
Ingraham who wrote in dissent below, it was held that a substituted 
trustee might exercise the permission given to the trustees nominated 
in the will, to apply a portion of the capital of the trust fund to the 
use of the daughter of the testator, who was the life beneficiary. Sur- 
rogate Wingate in Matter of White’s Will, 135 Misc. 377, 238 N. Y. S. 
559, in a very comprehensive decision, has analyzed this case and re- 
viewed other authorities dealing with provisions permitting the inva- 
sion of capital or discretionary payments of principal and the exercise 
of other powers by a substituted trustee. Jones v. Bevillard, 209 N. Y. 
446, 103 N. E. 719, affirming 145 App. Div. 906, 129 N. Y. 8S. 1129; 
Matter of Donlin, 177 App. Div. 184, 163 N. Y. S. 868. Similarly, the 
courts had sustained the exercise of a power of sale by a successor 
trustee in aid of the administration of the trust. Lahey v. Kortright, 
132 N. Y. 450, 30 N. E. 989. 

In the present will there is the strongest indication of a purpose 
by the testator to confer upon a successor trustee the right to retain 
and make new investments in non-legal securities. 

In paragraph fifteenth of the will, the testator appointed two desig- 
nated executors and trustees, with the following further instructions: 
‘‘T nominate, constitute and appoint Milton S. Guiterman and Gerard 
B. Townsend executors of this my Last Will and Testament and trus- 
tees of the trusts hereby created. It is my desire that there shall 
always be two trustees of the trusts created by this instrument, and in 
the event that the number of trustees shall be reduced to one by re- 
nunciation, death, resignation or otherwise, I direct that the remaining 
trustee shall appoint a second trustee by an instrument under his hand 
and seal, and thereupon the person so appointed shall become possessed 
of all the powers and rights and be subject to all the duties of one of 
the trustees of said trusts.’’ Plainly the testator, with his expert knowl- 
edge of the law, anticipated in this provision the possibility of the 
appointment of a successor trustee. His daughter, the life tenant, was 
a young woman at the time of the execution of the will. His trustees 
were of his own age and in the ordinary course of life would pre- 
decease her. He contemplated that both of his original designated 
trustees might resign or die, leaving a substituted trustee to function 
in their place. Such successor was expressly clothed with independence 
from statutory restrictions in making investments, to the same degree 
as the original trustees. 

It is asserted in the pending proceeding that the broad grant con- 
tained in paragraph fifteenth was intended to be limited to a successor 
trustee specifically designated by the surviving trustee named in the 
will and that thereby the substituted corporate trustee, appointed by 
the decree of the Surrogate in 1920, was precluded from exercising 
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the wider powers. There is no support for that interpretation in the 
will itself. In fact, the evidence of a contrary intent is plainly revealed. 
The testamentary grant of power to a substituted trustee was intended 
to apply to any trustee appointed by individual designation or by 
judicial appointment. While I regard the method of designation of 
the suecessor trustee as unimportant, it should be noted in the account- 
ing proceeding of the original trustees in which their resignations were 
accepted by this court, that the Central Union Trust Company, the 
predecessor of the present trustee, the Central Hanover Bank & Trust 
Company, was made a party. It was cited as an assignee of the life 
tenant. Under the customary practice and procedure in this court, 
almost invariably a successor trustee is named on the recommendation 
of the persons interested in the estate. There is not the slightest indi- 
cation the the Surrogate who made the appointment of the successor 
trustee did so upon his own nomination. On the other hand, the in- 
ference convincingly follows from a reading of the decree and the 
papers in the accounting proceeding that the selection of the trust 
company was made upon the recommendation of the retiring trustees 
and of the life tenant, who now objects to the account. 

Under the will it was within the discretion of a trustee to appoint 
a successor by an instrument. The judicial appointment by formal 
decree avoided the necessity for such a designation. 

I accordingly hold that the substituted trustee actually appointed, 
possessed all the powers and rights of the original trustees, including 
the power to retain and to invest in securities other than those con- 
tained within the legal list, and that such was the purpose of the 
testator. The question here involved does not appear to have been 
passed upon by any of the appellate courts of the state. Similar de- 
terminations, however, have been made in prior eases in this court. 
Matter of Jenkins’ Estate, 111 Mise. 517, 181 N. Y. S. 585; Matter of 
Trowbridge’s Estate, 117 Mise. 55, 190 N. Y. S. 492; Matter of Thebaud, 
N. Y. Law Journal, October 29, 1932. It should be noted also ‘‘that 
the mere grant of authority to invest in nonlegal securities does not 
relieve a trustee of the responsibility of care, prudence, and vigilance.”’ 
Matter of Hall, 164 N. Y. 196, 58 N. E. 11. 

Upon the subordinate question as to whether the testator intended 
to compel at all times the functioning of two trustees instead of one, 
it is clear that the language of paragraph fifteenth upon that phase of 
administration was merely precatory. The testator himself simply in- 
dicated his ‘‘desire’’? in that regard and did not impose a mandate. 
The life tenant has acquiesced in the administration of the trust by a 
single substituted trustee since the date of its appointment in 1920. 
She was cited in the original proceeding and is precluded by the pro- 
visions of the decree. 

There is neither legal reason nor an expressed purpose in the will 
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to require the appointment of an additional trustee with increase in 


amount of the commissions and consequent expense to the beneficiaries. 


of the trust. 

Pursuant to my interpretation of the will, I hold as a matter of law 
that the objections of the life tenant and the special guardian upon this 
phase of the case must be overruled. Submit decree on notice con- 
struing the will and settling the account accordingly. 


CASHING CHECK PAYABLE TO BANK’S ORDER 





Deater v. City National Bank of Council Bluffs, Supreme Court of 
Iowa, 272 N. W. Rep. 423 





One McGee borrowed money from the plaintiff on the security 


of real property, using a forged abstract of title. By representing 


that the defendant bank held an unrecorded lien against the prop- 
erty, he secured from the plaintiff a check drawn to the bank’s or- 
der. McGee cashed the check at the bank, applying part of the 
proceeds to the payment of notes of his held by the bank, and re- 
ceiving the balance in cash. The bank, of course, acted in good faith. 
It was held that the bank was not liable to the plaintiff. 


This is an action to recover $400 received by defendant upon a 
check payable to its order and executed by plaintiff. It was a law 
action tried to the court, and judgment was entered in favor of de- 
fendant. Plaintiff appeals. 

Affirmed. 


Mayne & Mayne, of Council Bluffs, for appellant. 
Tinley, Mitchell, Ross, Everest & Geiser, of Council Bluffs, for 
appellee. 


KINTZINGER, J.—Plaintiff made and delivered her check to the 
defendant as follows: 


“*Council Bluffs, Iowa, Feb. 4, 1935 


‘‘Pay to the order of City National Bank Four Hundred and No/100: 


Dollars, $400.00. 
**To Council Bluffs Savings Bank, Council Bluffs, Iowa. 
“‘TSigned] Geo. H. Mayne.’’ 


Indorsement stamped on back: ‘‘Paid, Feb. 5, 1935, City National 
Bank, Council Bluffs, Iowa.’’ 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §566. 











THE BANKING LAW JOURNAL 545 


Plaintiff alleges and offered to prove that this check was executed 
under the following circumstances: Just prior to the time it was issued, 
one Pusey McGee made an application to the plaintiff for a loan of 
$1,200 upon property known as 459 Huntington avenue, Council Bluffs, 
Iowa, which he falsely represented to own. McGee showed this prop- 
erty to plaintiff, who agreed to make the loan if he could furnish an 
abstract showing a good merchantable title thereto in him. Thereupon 
plaintiff placed $1,200 on deposit to the account of her attorney, George 
H. Mayne, in the Council Bluff Savings Bank, with instructions to pay 
it out upon delivery of an abstract showing a good merchantable title 
in McGee. ' 

McGee furnished an abstract of title to a vacant lot he owned across 
the street from the premises on which the loan was to be made, and, by 
the making of false and forged entries on said abstract showing im- 
provements thereon, and that the property was taxed as improved prop- 
erty, secured an approval of the loan. He also falsely represented that 
the defendant, City National Bank, held an unrecorded lien of $400 
against the premises. 

Plaintiff also alleges and offered to prove that the City National 
Bank held no lien against said property, but that McGee owed the 
City National Bank only $163.64 upon his note secured by personal 
collateral; and also that the bank held a note of $69.17 for collec- 
tion against said McGee for one of its customers. 

On February 4, 1935, plaintiff’s attorney drew a check of $400, 
payable to the City National Bank, against said $1,200 fund, and gave 
it to MeGee for delivery to the defendant bank for the purpose of 
satisfying such alleged lien. 

McGee delivered the $400 check to the City National Bank, and 
with it paid off his note of $163.64 and also the other note of $69.17, 
and received the balance of $167.19 due on the $400 check in cash from 
defendant. 

After discovering the fraud, plaintiff commenced this action against 
the City National Bank to recover the $400 paid McGee upon the check 
referred to. 

Plaintiff failed to show that the defendant, City National Bank, had 
any knowledge whatsoever of the fraud perpetrated by McGee upon 
plaintiff. In fact, it is conceded in the record that the City National 
Bank did not participate in the fraud practiced upon plaintiff by McGee, 
and had no knowledge thereof whatsoever. 

At the trial of the case, plaintiff offered to prove the fraudulent 
acts hereinabove set out. Objections to all of such testimony by the 
defendant were sustained by the court. There being no further evi- 
dence, the court sustained defendant’s motion directing a verdict in its 
favor, and plaintiff appeals. 

Appellant contends that the court erred in sustaining objections to 
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the evidence of the fraud practiced upon plaintiff by McGee as herein- 
above set out. 


‘‘It is hardly necessary to say that a check in the ordinary form is 
a negotiable instrument both at common law and under statutes re- 
lating to commercial paper.’’ 5 R. C. L. 480; First Denton Nat. Bank 
v. Kenney, 116 Md. 24, 81 A. 227, Ann. Cas. 1913B, 1337; Famous 
Shoe & Clothing Co. v. Crosswhite, 124 Mo. 34, 27S. W. 397, 26 L. R. A. 
568, 46 Am. St. Rep. 424. 


The check in this ease is in the usual form. It is in writing, signed 
by the maker, contains an unconditional order to pay a certain sum 
of money, is payable on demand and to the order of a specified person, 
and as such contains all of the requirements of an ordinary negotiable 
instrument. Code of 1935, § 9461. 

The record, therefore, shows that the check issued by plaintiff’s 
attorney to the defendant was a negotiable instrument. It was de- 
livered to the defendant bank for a valuable consideration, without 
knowledge of any defects in the check, and without any knowledge 
whatever of any fraud perpetrated upon the plaintiff by McGee. 

The $400 check was regular on its face and was delivered by plain- 
tiff’s attorney to McGee for the very purpose of having it cashed at the 
City National Bank. It was through plaintiff’s act that it was pre- 
sented to the defendant bank for payment. If plaintiff failed to dis- 
cover the fraudulent representations of McGee through the neglect of 
herself or her attorney, and if through such neglect the defendant in 
the ordinary course of business parted with its money by cashing the 
check issued to the defendant bank, as payee, without any apparent 
fault or negligence on its part, then the loss is not chargeable to it. 
Bell v. Byerson, 11 Iowa, 233, 77 Ab. Dee. 142; MeCormack v. Molburg, 
43 Iowa, 561; Boddy v. Henry, 113 Iowa, 462, 85 N. W. 771, 53 L. R. A. 
769; Bixler Co. v. Argyros, 206 Iowa, 1081, 221 N. W. 828; Wead v. 
Ganzhorn, 216 Iowa, 478, 249 N. W. 271; Packard Machinery Co. v. 
Schweiger, 147 Wis. 67, 182 N. W. 606. 

In Wead v. Ganzhorn, 216 Iowa, 478, loc. cit. 480, 249 N. W. 271, 
272, this court said: ‘‘A person to whom false representations are made 
is not entitled to relief because of them if he might readily have ascer- 
tained the truth by ordinary care and attention, and his failure to do 
so was the result of his own negligence. Hence, as a rule, in order that 
false representations may be ground for an action for deceit or for 
recission of a contract entered into in reliance thereon, they must be 
such as are calculated to impose upon or deceive a person of ordinary 
prudence, and of such a character that a reasonably prudent person 
would have relied on them. In other words, where the means of knowl- 
edge are at hand and are equally available to both parties, and the 
subject matter is alike open to their inspection, if one of them does 
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not avail himself of those means and opportunities, he will not be heard 
to say that he was deceived by the other’s misrepresentations.’’ 

Knowledge of the representations made by McGee as to the ex- 
istence of an unrecorded lien was readily available to plaintiff. She or 
her attorney could easily have ascertained whether or not the City 
National Bank held an unrecorded lien against the property owned or 
represented to be owned by McGee. The transaction occurred in 
Council Bluffs, both parties lived there, and a telephone communication 
by plaintiff’s attorney to that bank would have readily disclosed whether 
or not that bank held a lien against the property in question. But 
without so doing, plaintiff, through her attorney, gave her check of 
$400 to McGee for the purpose of delivery to defendant. Knowledge of 
the location of the lot purported to be owned by McGee could also have 
been readily ascertained by simply referring to a city map. The de- 
fendant bank paid McGee the full amount of: the $400 check received 
from him, and his knowledge of the fraud practiced on plaintiff cannot 
be imputed to defendant. 

In Bixler Co. v. Argyros, 206 Iowa, 1081, loc. cit. 1082, 221 N. W. 
828, 829, this court said: ‘‘It is a settled rule in this state that, if the 
means of knowledge of the alleged fraud were equally open to both 
parties, the law will not interfere to protect one who is negligent.”’ 

The inducing fraud that caused plaintiff to part with her $1,200 
was the representations by McGee of his ownership of another’s prop- 
erty. She did not make the loan because the defendant bank had an 
unrecorded lien against the property. The defendant bank had no 
such lien. The damage resulting from the fraudulent statements was 
accomplished when McGee induced plaintiff’s attorney to accept the 
abstract of title, which made no reference to any lien of the defendant 
bank. It is therefore difficult to see how any statements in reference to 
an unrecorded lien in any manner caused plaintiff to make the loan, 
and as such representations were not an inducing cause for the pay- 
ment of the $400, they cannot be imputed to the defendant bank, as a 
fraud chargeable to it. 

It is obvious that in this case one of two innocent persons must 
suffer because of a wrongful act of a third. It is the well-known rule 
of law that where two or more innocent people must suffer because of 
the wrongful acts of a third, the one who has placed the third person 
in the position to perpetrate the wrong must suffer. State of Iowa v. 
Corning Sav. Bank, 139 Iowa, 338, 115 N. W. 937; Benton County 
Sav. Bank v. First Nat. Bank, 161 Iowa, 712, 140 N. W. 811. 

It may be that defendant bank might have ascertained the reason 
for the execution of this check to the defendant by inquiry from plain- 
tiff or her attorney. The check, however, was perfectly regular on its 
face, was executed to the bank as payee, and as such was received by 
the bank as cash. Bank checks are too commonly used in these days 
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of modern business to require a bank, to whom an ordinary check is 
presented, to do more than to inquire from the drawee bank whether 
or not the maker has sufficient funds therein to meet the check. There 
being nothing in the appearance of the check to indicate any irregular- 
ity therein, it is our finding that the defendant bank was not guilty of 
any negligence in failing to ascertain the purpose of the check. 

For the reasons hereinabove expressed, the evidence of defendant’s 
fraud was not admissible, and the ruling of the lower court in sustain- 
ing the objections thereto was proper. 

The judgment of the lower court must be, and it is, therefore hereby 
affirmed. 

Affirmed. 


PAYMENT OF INTEREST NOT USURY 





Security Credit Co. v. Wieble, Supreme Court of North Dakota, 272 
N. W. Rep. 750 





A North Dakota statute, chap. 159, Laws of 1935, provides ‘‘that 
any contract hereafter made to pay interest on interest overdue 
shall be deemed usury.’’ It is held that this does not apply to a 
note which includes the principal sum due on a prior note and also 
the interest due on that note. The statute has reference only to 
agreements to pay interest on a loan in the future and to pay in- 
terest on any interest which is not paid when due. 


Action by the Security Credit Company against George Wieble and 
another. From a judgment sustaining a demurrer, defendants appeal. 

Affirmed. 

C. F. Kelsch, of Mandan, for appellants. 

Geo. F. Shafer, of Bismarck, for respondent. 


MORRIS, J.—This is an action on a promissory note in the amount 
of $177.15. The defendants admit the execution of the note and the 
fact that it has not been paid, and allege as a defense that in procur- 
ing the note upon which the suit is brought the plaintiff knowingly 
computed and charged interest on overdue interest in violation of that 
part of chapter 159, Session Laws of North Dakota for 1935, which 
provides, ‘‘that any contract hereafter made, to pay interest on interest 
overdue shall be deemed usury.”’ 

The complaint discloses that the note when made included $130 
past-due principal and $47.15 accrued and overdue interest. The plain- 
tiff demurred to the defense set up in the answer upon the ground that 
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it fails to state facts sufficient to constitute a defense. The district court 
sustained the demurrer and the defendants appeal. 

The defendants claim that the statute above quoted makes a note 
usurious which includes interest that was past-due at the time of the 
making of the note. The plaintiff contends that a note may be taken 
for interest which is past due at the time the note is given without 
violating the usury statute. The issue thus presented is as to the con- 
struction of chapter 159, Session Laws of North Dakota for 1935, which 
defines ‘‘usury.’’ If the note in question be usurious, it is because of 
the statute and not because of any general rule of law. 

In 1890 the Legislature passed ‘‘An Act Defining Usury and the 
Penalty for Taking the Same’’ (chapter 184, Session Laws of North 
Dakota for 1890), wherein it provided, ‘‘any contract to pay interest 
not usurious upon interest over due shall not be construed to be usury.”’ 
Section 2. This provision, with a slight change in wording, remained 
in the law until 1933 when the Legislature, by chapter 140 of the Ses- 
sion Laws of that year, adopted the provision involved in this law suit, 
which was later incorporated in chapted 159, Session Laws of North 
Dakota for 1935. 


The general rule is that if interest is not paid when it becomes due 
it is a debt of substantially the same nature as the principal. The 
ereditor may forbear to enforce the collection of past-due interest and 
instead accept the promise of the debtor to pay it with lawful interest 
thereon. 27 R. C. L. 229; 66 C. J. 217. Whether, in the absence of 
specific statutory authority, a nonusurious agreement can be made be- 
fore interest is due to pay interest on overdue interest is an entirely 
different question upon which there is a wide diversity of opinion in 
the courts of the various states. When the usury statute was enacted 
in 1890 the Legislature did not leave that question to be settled by the 
courts in this state, but provided specifically that. a contract to pay 
such interest was not usury. The Legislature, by this enactment, must 
have had in mind the settling of a question which might result in con- 
troversy in the courts rather than the mere declaration of what was 
generally held to be the law. In other words, the purpose of that enact- 
ment was to establish the legality of contracts to pay interest on interest 
that had not yet become past-due, rather than upon interest that was 
already overdue when the contract was made, for there was little ques- 
tion that interest could be contracted to be paid upon interest that 
was already overdue. 

In 1933 (chapter 140), after a lapse of forty-three years, the Legis- 
lature reversed the policy which it had adopted in 1890. It changed 
the law by changing a few words therein and making it read, ‘‘ Any 
violation of this Section shall be deemed usury; provided, that any con- 
tract hereafter made, to pay interest on interest overdue shall be deemed 
usury.’’ It thus prohibited that which formerly it had permitted to 
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be done, namely, to contract for the payment of interest on interest 
which might in the future become overdue. It did not, thereby, change 
the general rule that such interest could be contracted for on interest 
after it became past-due. 

It is argued that the Legislature could easily have expressed itself 
so as to limit the act to contracts to pay interest upon interest not yet 
due at the time the contract was made if that had been the intention, 
and since the Legislature failed to so limit the act, we must give its 
language the meaning contended for by the defendants. This argument 
loses much of its foree when we compare the clause under discussion 
before and after its amendment. The provision in chapter 274, Session 
Laws of North Dakota for 1927, that any contract ‘‘to pay interest not 
usurious on interest overdue shall not be deemed usury,’’ was amended 
by deleting the words which we have italicized, thus leaving the clause 
in its present form. By this deletion the Legislature undoubtedly in- 
tended to remove its sanction of contracts which provided that interest, 
after it became due, should bear interest and place them under the ban 
of the usury statute, but did not intend to make usurious a provision 
for interest in a contract by which the creditor forbore the collection 
of interest already due and granted the debtor further time for the 
payment thereof. 

We are further led to thus determine the legislative intent by the 
fact that interest is provided by statute on judgments. Chaper 159, 
Session Laws of North Dakota for 1935. Judgments may and generally 
do include interest on the debt up to the time of rendition and there- 
after bear interest on the whole amount at the statutory rate. A con- 
sruction of the usury statute imputing to the Legislature an intent to 
prohibit parties from contracting for the result that might be obtained 
by operation of law in event of suit and judgment, calls for inconsistent 
reasoning and gives to the words of the Legislature an inconscient 
meaning. It does not seem reasonable that the Legislature intended 
to make usurious an agreement to pay interest on the $47.15 overdue 
interest which the Wiebles owed to the plaintiff, yet would permit the 
plaintiff to obtain a judgment against Wiebles for this same sum, which 
judgment would bear interest on overdue interest as well as the prin- 
cipal included therein. 

The rule contended for by the defendants would discourage for- 
bearance on the part of creditors who instead of extending further 
time to debtors who could not pay interest when due would be impelled 
to sue and obtain judgment. In view of the statutory history of the 
provision in question, and the purpose of the legislative act of which 
it is a part, we have reached the conclusion that chapter 159, Session 
Laws of North Dakota for 1935, does not make usurious a contract to 
pay interest at a lawful rate on interest that is overdue at the time 
the contract is made. Affirmed. 
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TIME FOR PRESENTING DEMAND NOTE 





Arnold v. Potomac Improvement Co., Supreme Court of Appeals of 
West Virginia, 190 S. E. Rep. 685 





A demand note payable to a bank was dated February 26, 1926. 
The bank closed on March 6, 1933. The interest was paid at ir- 
regular times. The last interest credit memorandum on the note, 
dated November 21, 1932, covered the interest to February 6, 1933. 
The last credit on the note for principal was dated May 10, 1934. 
The note was presented for payment on August 26, 1935. It was 
held that the delay in presentment for payment discharged the in- 
dorsers from liability, even though one of them was president of the 
corporation which signed the note as maker. 


In so holding, the court applied the rule expressed in Section 71 
of the Uniform Negotiable Instruments Law (W. Va. Code, 46-6-2) 
to the effect that where an instrument is payable on demand ‘‘pre- 
sentment must be made within a reasonable time after its issue.’’ 
The failure to present a demand instrument within a reasonable 
time operates to discharge the indorsers from liability. 


Proceeding of notice of motion for judgment by George S. Arnold, 
receiver of the First National Bank of Keyser, against the Potomac 
Improvement Company, William MacDonald, and W. J. Koelz. Judg- 
ment for plaintiff against defendant Potomac Improvement Company. 
To review judgment relieving defendants MacDonald and Koelz from 
liability, the plaintiff brings error. 

Affirmed. 

Harry K. Drane, of Keyser, for plaintiff in error. 


Emory Taylor and Wm. MacDonald, both of Keyser, for defendant 
in error. 


MAXWELL, J.—In this proceeding of notice of motion for judg- 
ment, the plaintiff, George S. Arnold, Receiver of The First National 
Bank of Keyser, recovered judgment against Potomac Improvement 
Company, a corporation, for $3110.29, but as to the defendants, William 
MacDonald and W. J. Koelz, there was judgment of nil capiat. The 
court acted without a jury, the latter having been waived by the parties. 
On writ of error awarded the plaintiff, there is here brought under re- 
view the action of the trial court in relieving the individual defendants 
from liability. 

The action is based on a renewal note for $3,000.00, dated February 
6, 1926, executed by Potomac Improvement Company by William Mac- 
Donald, president, indorsed by William MacDonald, W. J. Koelz, and 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1227. 
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H. C. Koelz, and payable on demand to The First National Bank of 
Keyser, West Virginia. The last-named indorser is a non-resident of 
the state and is not before the court in this case. 

Interest was paid on the note at irregular times. The last credit, 
$120.00, November 21, 1932, covered the interest to February 6, 1933. 
There also appear from memoranda on the back of the note to have 
been two credits on principal, the first $272.35, September 19, 1933, and 
the second, $100.00, May 10, 1934. The latter appears under the cap- 
tion, ‘‘Offset.’’ What is the explanation thereof, we are not advised. 
The source of the credits, interest and principal, does not appear from 
notations on the note nor from any other evidence adduced at the trial. 


The bank ceased active business March 6, 1933. The note was pre- 
sented by the receiver to the Potomac Improvement Company, maker, 
and payment demanded August 26, 1935. Upon refusal of payment, 
the note was immediately protested and notice duly given to both the 
maker and the indorsers. 

The gravamen of the case lies in the element of time involved. The 
circuit court held that the demand for payment which was made of 
the maker by the holder had not been made within reasonable time, 
and, for that reason, the individual defendants, indorsers, were released 
from liability. 

By the negotiable instruments law, it is provided that where an in- 
strument is ‘‘payable on demand, presentment must be made within a 
reasonable time after its issue, except that in the case of a bill of ex- 
change, presentment for payment will be sufficient if made within a 
reasonable time after the last negotiation thereof.’’ Code 46-6-2. At- 
tendant upon the proper application of this statutory requirement there 
necessarily arises the query as to the proper method of determining 
what is a reasonable time in a given case. In this jurisdiction, the rule 
is settled that the determination of such question is for the jury, or 
for the court where it acts without a jury. ‘‘What is reasonable time 
in which to present a demand note for payment is a question of fact 
depending upon the circumstances of each particular ecase.’’ Davis 
National Bank v. Kight, 86 W. Va. 319, 103 S. E. 482. In a later ease, 
recognizing this rule, it was stated by the court that ‘‘it is very gen- 
erally held that what is a ‘reasonable time’ depends upon the nature 
of the instrument, the usage of trade with respect to such instrument, 
and the facts of the particular case.’’ Morrison v. Frantz, 105 W. Va. 
14, 16, 141 8S. E. 394, 395. These statements respecting ‘‘reasonable 
time’’ and the manner of resolving the same are in conformity with 
general authority. Brannan’s Negotiable Instruments Law (5th Ed.) 
§ 193. 

Inasmuch as the record does not disclose by whom the eredits, both 
interest and principal, appearing on the back of the note, were made, 
it must be presumed that they were made by the maker of the note, 
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and not by the indorsers. Such being the necessary basis for approach, 
there is nothing in the situation to operate as an estoppel against the 
indorsers, precluding them from relying on the letter of the law respect- 
ing the obligation of indorsers. It is strict and explicit. 

The obligation of an indorser of a negotiable note ‘‘is not primary 
and absolute like that of the maker, but is secondary and conditional.’’ 
Ohio Valley Builders’ Supply Co. v. First Nat. Bank, 110 W. Va. 320, 
158 S. E. 181. Consult Code, 46-5-7; 46-17-2. He undertakes to pay 
only if he be duly informed of the failure of the maker to pay, upon 
maturity if it be an instrument running for a definite time, or within 
a reasonable time if the instrument be payable on demand. An in- 
dorser need not take the initiative in order. that he may be relieved of 
liability. Responsibility for action lies elsewhere. If the matter rests 
quiescent the conditional liability of the indorser does not become 
erystallized. Peabody Insurance Co. v. Wilson, 29 W. Va. 528, 543, 
2S. E. 888. The payee of a demand note must act if he would convert 
the indorser’s contingent liability into a fixed obligation. If the payee 
permits the matter to drag beyond the expiration of a reasonable time, 
the responsibility for delay is his, and not the indorser’s. 


It does not follow from the naked fact that an officer of a corporate 
maker is its indorser that he is entitled to any less consideration than 
must be accorded to indorsers generally. Engen v. Medberry Farmers’ 
Equity Elevator Co., 52 N. D. 410, 203 N. W. 182, 39 A. L. R. 915; 
Grandison v. Robertson (C. C. A.) 231 F. 785. But, on particular 
facts, a different rule as to notice of dishonor has been applied in some 
cases, typified by Hull v. Myers, 90 Ga. 674, 16 S. E. 653. There, 
officers of an insolvent corporation became indorsers for it in order to 
procure money for its use. Contrasted with that situation, the record 
herein discloses that when the instant obligation was incurred, the 
maker’s solvency was not questioned. Also, there is here no question 
of notice of dishonor, because notice to the indorsers was promptly given 
after payment was demanded of the principal. The question is as to 
the delay in presentment to the principal and whether the indorsers 
were discharged by reason thereof, notwithstanding the latter received 
prompt notice of dishonor—not whether the principal was discharged 
(it did not contest liability). 

The circuit court’s conclusion that the note was not presented for 
payment within a reasonable time was based on the lapse of time dating 
back from the demand and protest, August 22, 1935, to the closing of 
the bank, March 6, 1933, and the expiration, February 6, 1933, of the 
last period for which interest had been paid. Whether that basis for 
the circuit court’s decision was well determined need not now be ex- 
amined, because we are of opinion that there is a far broader back- 
ground. Consideration should be given to the whole time for which the 
note was in existence before there was demand for payment. The period 
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was nine and one-half years. The record not disclosing that the in- 
dorsers participated in making payments on interest or principal, the 
court should look to the entire time that the note existed before demand, 
and not merely to the time which elapsed following the last interest 
period or the closing of the bank. 

Where indorsers are involved, it is unreasonable to hold a demand 
note for nine and one-half years before presenting it for payment. It 
is generally considered that the periods of time for which demand 
notes at banks are supposed to be carried are comparable to the periods 
usually prevailing in respect of time loans by banks of the community. 
Bigelow on Bills, Notes and Checks (3d Ed.) § 356; Frazee v. Phoenix 
National Bank, 161 Ky. 175, 170 S. W. 532; Plymouth County Trust 
Co. v. Scanlan, 227 Mass. 71, 116 N. E. 468. It is within general knowl- 
edge that time notes payable at banks ordinarily mature within a few 
months. It is a far reach from such customary period to the nine and 
one-half: years herein involved. 

The circuit court’s finding that the note was not, within reasonable 
time, presented to the maker for payment, should not be reversed unless 
plainly wrong. Kinsey v. Carr, 60 W. Va. 449, 55 S. E. 1004. The 
judgment is consistent with the facts proved and will not be disturbed. 

Affirmed. 


PLEDGE OF ASSETS BY NATIONAL BANK TO 
SECURE DEPOSIT 





Ross v. Knott, United States Circuit Court of Appeals, Fifth Circuit, 
87 Fed. Rep. (2d) 817 





The Act of June 25, 1930, and 12 U. S. Code § 90, provides that 
national banks ‘‘may, upon the deposit with it of public money of 
a State or any political subdivision thereof, give security for the 
safekeeping and prompt payment of the money so deposited, of the 
same kind as is authorized by the law of the State in which such 
association is located in the case of other banking institutions in the 
State.’’ Prior to that date a national bank pledged assets to secure 
a deposit of county funds. The bank was solvent on June 25, 1930, 
but failed about four months later, the deposit having remained in 
the bank in the meantime. It was held that the pledge was valid 
under the statute and that the company was entitled to apply the 
pledged securities to its deposit. 


The object of the Act of June 30, 1930, was to enable national 
banks to compete with state banks in securing public deposits by 
authorizing them to give security for such deposits where state banks 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 





THE BANKING LAW JOURNAL 555 


were allowed to do so by state law. It would be unreasonable to 
hold that Congress intended that national banks should cancel all 
arrangements for secured deposits existing on June 25, 1930, and 
enter into new contracts in order that their agreements of pledge 
might be valid after that date. 


Appeal from the District Court of the United States for the North- 
ern District of Florida; Augustus V. Long, Judge. 

Suit by Iron Ross, as receiver of the First National Bank of Perry, 
against W. V. Knott, as treasurer of the state of Florida, and ex officio 
county treasurer of Taylor County, and others. To review a judgment 
of the District Court (13 F. Supp. 963) dismissing the bill of complaint, 
the plaintiff appeals. 

Affirmed. 

J. Turner Butler, of Jacksonville, Fla., for appellant. 

Cary D. Landis, H. E. Carter, and James B. Watson, all of Talla- 
hassee, Fla., and T. J. Swanson, of Perry, Fla., for appellees. 


HUTCHESON, C. J.—The suit, by the receiver of a failed national 
bank, was to cancel a contract it had made pledging securities for public 
deposits, to wit, bond funds of Taylor County, Fla., to recover the 
pledged securities, and to get back moneys paid the depositor in the 
course of liquidation as proceeds from some of the securities. The 
petition alleged that the agreement for the pledge was made and the 
securities were pledged before the passage of the Enabling Act of 
June 25, 1930,! section 90, title 12 U. S. C. A., and that the deposits 
had remained in the bank without change in either the agreement, the 
securities, or the deposits after its passage until in October, when the 
bank failed, and the receiver was appointed. It was alleged too that 
under a misconception as to the law the pledge agreement had been 
treated by the receiver as valid and collections from the pledged securi- 
ties had been paid over to the county until the bringing of this suit. 
It was not alleged that the bank was insolvent or in a failing condition 
on June 25th, or, indeed, until some time in October, when it failed. 

The District Judge thought the Enabling Act effective to validate 
the arrangement from and after its passage. He thought the matter 
stood in law just as it would have stood if there had been a new agree- 
ment, or new deposits had been made after the passage of the act. He 
did not think it material that no change was made in the agreement, 
the securities, or the deposits. He decided the case against the receiver 
on the demurrer. This appeal followed. Those on the county’s side 
contended below, they contend here, as a minor argument, that the acts 





*“Any association may, upon the deposit with it of public money of a State 
or any political subdivision thereof, give security for the safekeeping and prompt 
payment of the money so deposited, of the same kind as is authorized by the law 
of the State in which such association is located in the case of other banking in- 
stitutions in the State.” 
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of the receiver in accepting the pledge agreement as valid, and in pro- 
ceeding on that assumption for several years, gave the agreement a new 
strength and validity, if it had none before. Their real contention, 
however, is that the District Judge was right in giving validating effect 
to the act as to the continuance of the deposits after its passage, and on 
this they take firm stand. We think the position well taken, and that 
the judgment should be affirmed on that ground. Counsel for appellant 
and appellees extensively present and discuss the many decisions on 
the power of national banks to give pledges in security for deposits. 
Each insists that their effect is to support the view he advances. We do 
not think it necessary to enter into any extended discussion or analysis 
of these cases, for none of them is exactly in point, and only one, Lewis 
v. Fidelity & Deposit Co., 292 U. S. 559, 54 S. Ct. 848, 78 L. Ed. 1425, 
92 A. L. R. 794, is at all controlling. As to this case, each finds in it 
something of comfort to himself. Appellant insists that its affirmance 
of the judgment, upholding the security, was made to turn on the fact 
that, though the agreement for security antedated the June, 1930, act, 
all of the deposits then existing were afterwards drawn down and new 
deposits made. Appellees insist that, while these facts were commented 
upon in the opinion, it was only because they were the facts of that 
ease, that the court expressly reserved opinion upon the validating effect 
of the act under other circumstances. They insist that continuing de- 
posits as the deposits in this case were, by being allowed to remain in 
the bank after June 25th, are to be considered as made after that date 
just as much as if they had been drawn down and redeposited. They 
insist, in short, that the decision in the Lewis Case, than an agreement 
for security was valid as to deposits made after, on an agreement for 
security made before June 25th, is authority for the position they take 
here, that deposits secured by pledge agreement made before that date 
are, if allowed to remain in the bank after it, validity secured by the 
agreement, the condition of their being placed there and the continuing 
condition of their being allowed to remain. In Florida it has long been 
the law that state banks may give security for public deposits. First 
American Bank & Trust Co. v. Town of Palm Beach, 96 Fla. 247, 117 
So. 900, 65 A. L. R. 1398. For years before the 1930 Enabling Amend- 
ment was passed, it had been the practice of national banks in Florida 
in competition with state banks to give security for public deposits. 
When the contract for security was made in this case, it was made in 
good faith, and without time limit, as a continuing contract, both parties 
to it believing that it was a reasonable one and that the bank was within 
its corporate powers in making it. If the contract had not been made, 
the county would not have deposited its funds in the bank. If it had not 
been understood to be a continuing contract, the funds on deposit would 
not have been allowed to remain there. Invalid then though the 
security was in law for want of granted power before the passage of 
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the Enabling Act, it became, we think, valid in law, after it was passed, 
as to all deposits covered by it without distinction between deposits 
newly made and those remaining there from an earlier depositing. The 
statute certainly does not in terms, we think it does in effect, distinguish 
between agreements or deposits made before and those made after its 
enactment. The statute is an act of enablement. Settling a trouble- 
some question about and curing a former deficiency in power, it enabled 
national banks to compete with state banks for the deposit of public 
moneys by authorizing them to secure such deposits where, by state law, 
state banks could secure them. 

When the purpose of the statute is considered in the light of the 
long-continued practice of national banks, known to and recognized by 
the Comptroller, of giving security for public deposits, and the desire 
of Congress to authorize this practice,? it would, we think, be an un- 
reasonable construction of the act to hold that Congress intended by it 
to provide that, in order to be valid, all existing arrangements for 
security must be cancelled out and new ones entered upon. We think 
the contrary intent manifest. We know from the history of the act 
that its purpose, we think its effect, was to fully enable national banks 
to compete with state banks. We think that from and after its passage, 
as to all public funds on deposit in national banks in states where state 
banks could give security, whether deposited before or after the passage 
of the act, arrangements made before its passage for their security, 
equally with those made afterward, are valid. 

Judgment affirmed. 





*The proceedings in Senate and House when the act was passed show this 
clearly : 

“In Senate Report No. 67, 71st Cong. 2nd Sess., the committee based its favor- 
able report upon a letter from the Attorney General of Minnesota, reading in part 
as follows: ‘The United States district court for this district has held that it may 
not thus pledge its assets to secure private deposits and the trend of authority 
generally seems to be to the effect that a bank may not in any case pledge its 
assets to secure a deposit unless authorized by law so to do. 


“¢The National banks of this State have pledged with the State and the various 
sub-divisions thereof millions of dollars in Government and other bonds as security 
for publie deposits. They are anxious to be permitted to do so, and we are willing 
that they should. Under the law as it now stands we may be taking a chance in 
accepting such pledges from the national banks, and we should like to have the 
chanee removed by legislation in Congress which will specifically authorize such 


pledges by national banks’.” . 


“From House Report No. 1657, 71st Cong. 2nd Sess., it appears that the com- 
mittee reported favorably upon the bill (S. 486) because of a request from the 
acting Secretary of the Treasury reading in part as follows: ‘While the office of 
the Comptroller of the Currency has consistently taken the position that national 
banks have the right to give security for the safekeeping and prompt payment of 
public moneys of the State or political subdivision thereof deposited with such 
national banking associations, several recent decisions have thrown some doubt on 
this question with the result that in some States the State banks may secure the 
public deposits but the officers of the State are in doubt about depositing with the 
national banks in the absence of any specific law by Congress on the subject. It 
would be extremely helpful, therefore, if it is possible for your committee to report 
out, and the House pass, S. 4867.” 
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PLACE OF SIGNATURE ON NOTE 





Garon v. Becker, Supreme Court of New Jersey, 191 Atl. Rep. 546 





It is not necessary that the signature on a promissory note ap- 
pear at the usual place in the lower left-hand corner of the face 
of the note. A person signing a note on the back thereof may be 
held liable as the maker where it appears that the intention of the 
parties was that he should assume such liability. 


In this case the plaintiff loaned $1,000 to the defendants, five in 
number, for which he received a promissory note bearing no signa- 
ture on the face but having the signatures of the five defendants on 
the back of the note. It was held that the defendants were liable 
as makers and as such were not entitled to notice of dishonor. 


Suit by Richard D. Garon against James G. Becker and others. From 
a judgment of nonsuit, plaintiff appeals. 

Reversed. ° 

Herbert S. Killie, of Mount Holly (Howard G. Stackhouse, of Mount 
Holly, of counsel), for appellant. 

Powell & Parker, of Mount Holly, for appellees. 


PERSKIE, J.—In what capacity did the defendants sign the note? 
Did they sign as makers or indorsers? 

Appellant, plaintiff below, instituted suit against the appellees, de- 
fendants below, James G. Becker, H. J. Wagner, Theodore J. Bozarth, 
Dallas R. Jobes, and W. H. Bryant, upon a promissory note in the sum 
of $1,000 signed by all of the named defendants on the back of the note; 
no signature appears on the usual lower right-hand corner thereof, or 
on any other part of the face of the note. The note reads as follows: 


**$1000.00 Mount Holly, N. J. Feb. 24, 1931 

‘‘Three months after date we promise to pay to the order of Richard 
D. Garon at The Union National Bank and Trust Company at Mount 
Holly One Thousand & 00/100 Dollars without defaleation for value 
received ’’ 


Reverse side of note: 
‘‘James G. Becker 
““H. J. Wagner 
‘*Theo. J. Bozarth 
‘*Dallas R. Jobes 
‘““W. H. Bryant’’ 


The record discloses that two defendants only (James G. Becker 
and Dallas R. Jobes) filed answers and proceeded to trial. At the end 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) $1282. 
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of plaintiff’s proofs, a motion to nonsuit-was made. ‘he coart. con- 
cluded that there was no proof of defendants having signed the instru- 
ment in any capacity other than as indorsers, and, as in:corsers, they 
were entitled to notice of nonpayment and of protest, which they con- 
cededly did not receive, and therefore granted the motion. The pro- 
priety of that disposition is here challenged. 

We have carefully examined the proofs and are constrained to hold 
that the court below fell into reversible error. We find ample proof 
from which a jury could well have found that the defendants signed 
the note not as indorsers but rather as makers thereof. The plaintiff 
testified: ‘‘They (defendants) invited me to their house in the after- 
noon, at Bozarth’s house on Branch Street, and when I got there they 
wanted to raise money to pay Mr. Massey, the contractor, the balance 
they owed him; so they talked it over and they couldn’t get any one 
to loan them the money, so they asked me.’’ He further testified that 
as a result of that conference, the defendants, in his presence, signed 
the note, delivered it to him, and ‘‘after they gave me the papers I 
went and got them $1000 cash money and gave it to them.’’ On ecross- 
examination, the plaintiff again said: ‘‘That is what they borrowed the 
money for, to pay Mr. Massey.’’ 

The purpose for which the money was obtained from the plaintiff 
is, of course, immaterial. The fact is that the plaintiff loaned $1,000 
to the five defendants and they in turn acknowledged their indebted- 
ness to him by signing a note. Thus this note, as signed, was delivered 
to the plaintiff and has remained in his possession ever since. True, 
defendants did not sign at the place where makers of notes usually sign, 
but their delivery of the note to the plaintiff, the advance by the latter 
to them of the face amount of the note, created a fair and legitimate 
deducible inference that it was the intention of the parties that the five 
defendants should be liable for the payment thereof as primary obligors. 
There is nothing in the proof to indicate that any other person was 
to sign the note as maker. 

In this connection it will be observed that the promissory note itself 
does not import a single primary obligation. The words used on a 
note, as here, ‘‘we promise to pay,’’ have been construed to create a 
joint as well as a several undertaking. See cases collated in 5 U. L. A. 
(Negotiable Instruments) p. 131, § 101. 

We are not unmindful of the rule of construction which provides 
(section 17 (VI), of the N. I. L., 3 Comp. Stat. (1709-1910) p. 3737, 
§ 17, subd. 6) that: ‘‘Where a signature is so placed upon the instru- 
ment that it is not clear in what capacity the person making the same 
intended to sign, he is to be deemed an indorser,’’ and section 63 of the 
same act (3 Comp. St. 1910, p. 3742, § 63) which provides that ‘‘a per- 
son placing his signature upon an instrument otherwise than as maker, 
drawer or acceptor is deemed to be an indorser, unless he clearly indi- 
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cates by appropriate words his intention to be bound in some other 
capacity.’’» Our Court of Errors and Appeals in Field v. Lukowiak 
(1935) 114 N. J. Law, 268, 176 A. 319, had before it a promissory 
note which was irregularly signed by four persons in the upper left- 
hand corner with no signature appearing at the lower right-hand 
corner. The court, opinion by Mr. Justice Lloyd, held: ‘‘No contention 
seems to have been made that the paper did not import an obligation, 
nor could there be. The position of the signature on the paper is im- 
material if it clearly appears to have been intended as such. . . . While 
the signatures in the present instance are at the top rather than at the: 
lower right-hand corner of the paper, as is usually the case, it clearly 
imports an intention to be bound thereby, and it is equally clear that 
it must have been as makers; otherwise there are no makers and conse- 
quently no indorsers. They were the persons primarily liable and abso- 
lutely required to pay the note. See section 192 of the same act (3 
Comp. St. 1910, p. 3757, § 192). They were neither indorsers nor draw- 
ers, and therefore not entitled to demand for payment or notice of non- 
payment. Section 89, Id. (3 Comp. St. 1910, p. 3745, § 89).’’ 

There is, moreover, no law requiring a note to be signed at the end, 
and whenever it can be found that the signature was intended as an 
execution of the note, it is sufficient. In re Donohoe’s Estate (1922) 
271 Pa. 554, 115 A. 878, 20 A. L. R. 392, citing Smith v. Howell, 11 
N. J. Eq. 349. Cf. Watkins v. Kirkpatrick, 26 N. J. Law, 84, 86, 91; 
Crozer and Moore v. Chambers, 20 N. J. Law 256. 

In 8 C. J. 108, § 198, we find the rule stated as follows: ‘‘Ordinarily, 
the signatures of parties to negotiable instruments have a well under- 
stood position on the paper, but, so far as the nature of the liability 
is concerned, it is generally immaterial where a person signs, since the 
intent of the signer ordinarily governs the nature of his liability. How- 
ever, while the position of the signature is not fixed by any law, all 
departure from the usual place of signature is liable to misconstruction 
and should be avoided. Thus the signature of the maker or drawer is 
usually at the lower right-hand corner of the paper. It may, however, 
be placed on any part of the paper if so placed as a signature, and 
the signature may appear in the body of the bill or note. So the signa- 
ture of another instrument on the same piece of paper at the foot 
thereof may be sufficient. It may be written across the face of the in- 
strument, and one may even sign as a maker on the back of the note. 
So the signature of an indorser may in like manner be made upon the 
face of the note.”’ 

See, also, annotation, Place of maker’s signature on bill or note, 20: 
A. L. R. 394, 396. 

The only effect that the signature of a person in an unusual place 
has is that proof is necessary to disclose the capacity in which the in- 
strument was signed. Cf. 20 A. L. R. 397 (IV). As we have seen, 
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there was ample proof here from which the jury could have concluded, 
if it so chose, that the defendants signed in a capacity other than that 
of indorsers; and that they signed in the capacity of principal obligors, 
i. e., makers. A prima facie case was presented. Defendants offered 
no proofs. It was, therefore, error to nonsuit. 

Judgment is reversed. Costs to abide the event. 


PURCHASE OF NOTE AFTER MATURITY 





Bernstein v. Pacific States Savings & Loan Co., California District 
Court of Appeal, Second District, 66 Pac. Rep. (2d) 699 





One who purchases a promissory note after maturity and for 
approximately one-fourth of its face value, is not a holder in due 
course and cannot enforce it against a prior indorser where it ap- 
pears that such indorser indorsed the note and delivered it to an 
agent for collection, which agent wrongfully negotiated the note. 


In this case it appeared that the plaintiff was the owner by an 
assignment of a promissory note for $1,000. After maturity, she 
indorsed it and delivered it to a mortgage company as her agent for 
collection. The mortgage company, contrary to instructions, sold 
the note to another corporation, which, in turn, sold it to the defend- 
ant company for $275. A promissory note is open to defenses when 
it is in the hands of one who is not a holder in due course. In order 
to be a holder in due course, the holder must not only take the note 
before maturity but must pay value for it. The defendant in this 
case did not meet either of these requirements. Inasmuch as the 
plaintiff received no consideration for the transfer of the note, but 
transferred it for collection only, the defendant was not in a position 
to enforce the note against the plaintiff. This action was brought 
by the plaintiff for the purpose of securing possession of the note 
and restraining the defendant from bringing action. A judgment in 
favor of the plaintiff was affirmed. 


Action by Eva Bernstein against the Pacific States Savings & Loan 
Company, wherein defendant filed a cross-complaint. From a judg- 
ment for plaintiff, defendant appeals. 

Affirmed. 

John L. Mace, of Los Angeles, and Roy D. Reese, of San Francisco, 
for appellant. 

Eugene L. Wolver, of Los Angeles, for respondent. 


SHINN, J. pro tem.—It is shown by the findings, which are not 
questioned, that plaintiff, owner by assignment of a negotiable promis- 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 8578. 
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sory note for $1,000, bearing an indorsement to her, indorsed the same 
generally after its maturity and delivered it to American Mortgage 
Company, as her agent, for the purpose of collection. The agent, in 
violation of its instructions, sold the note to MeCabe-Fewell & Co., 
who sold it to State Guaranty Corporation, from whom defendant ac- 
quired it for a consideration of $275. Plaintiff had no knowledge of 
these transfers, and defendant had no knowledge of the limit of author- 
ity of plaintiff’s agent, American Mortgage Company. 

Plaintiff prevailed in this action to quiet title to the note, and de- 
fendant appeals. 

Appellant (defendant) contends that, as the note was negotiable 
and was purchased for value without knowledge of plaintiff’s rights as 
the real owner, title pasesd free from any defects in the title of appel- 
lant’s transferer, notwithstanding the fact that each of the several 
transfers took place after the maturity of the note. 

Both legal and equitable claims are involved in this proposition. 

Appellant did not establish a legal title to the note. Respondent’s 
(plaintiff’s) agent had no authority to sell the note. Having purchased 
after maturity, appellant was not a holder in due course, and, while 
a holder in due course takes title to a negotiable instrument free from 
defects of title of prior parties under the Negotiable Instruments Law, 
others do not. Civ. Code, § 3138; Chase v. Whitmore, 68 Cal. 545, 9 
P. 942; Woodsum v. Cole, 69 Cal. 142, 10 P. 331; McPherson v. Weston, 
85 Cal. 90, 24 P. 733. Appellant seeks to avoid the application of these 
authorities, contending that the rules followed by the court in deciding 
them were changed by the adoption of section 3128 of the Civil Code, 
which provides that a negotiable instrument remains negotiable until 
it has been restrictively indorsed or satisfied, and that such was not 
the law at the time the cases were decided. From this premise it is 
argued that, because a negotiable instrument remains negotiable after 
maturity, a purchaser thereof takes title free from defects of title of 
prior holders. The premise is unsound; the Civil Code section did not 
change the law in this respect. At common law the rule was that an 
instrument negotiable in the beginning remained negotiable after ma- 
turity. Pitman v. Walker, 187 Cal. 667, 203 P. 739. There was no 
statutory law in this state to the contrary at the time the cited cases 
were decided. It was not assumed by the court in any of the cases 
that an instrument which was negotiable before maturity became non- 
negotiable after maturity. The authorities are therefore in point. A 
negotiable instrument not held in due course is subject to all defenses 
as if it were nonnegotiable. Civ. Code, § 3139. The maker, of course, 
has the right to insist that payment be made to the lawful owner, and 
it is always a defense that the holder or the one who sues is not the true 
owner. Legally appellant could not recover on the note from the maker 
as against the defense that respondent was the true owner. 
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If appellant has a better right to the note than respondent has, it 
would be because respondent is estopped to set up her prior title. She 
indorsed the note generally and delivered it to her agent, a corporation 
presumably of good standing and reputation. She was a victim of mis- 
placed confidence. Upon the other hand, appellant acquired the note 
long after maturity and after it had passed through the hands of two 
prior holders. Furthermore, it acquired a $1,000 note for a considera- 
tion of $275. Its claim to protection upon equitable grounds is without 
merit unless the facts which we have stated establish negligence upon 
the part of respondent in delivering the note bearing her general in- 
dorsement to her agent for collection, and unless they establish the 
further fact that appellant was free from. negligence in acquiring the 
note without making any inquiry as to the rights of prior holders, 
whose ostensible prior ownership appeared on the note itself. If ap- 
pellant’s position should be sustained, the effect would be to give to the 
purchaser of a negotiable instrument after maturity a title free from 
defects of title of prior parties, which by statute is given only to holders 
in due course. The equities of the case do not justify the extension to 
the purchaser of the past-due paper rights which are denied under the 
Negotiable Instruments Law. Overdue commercial paper is tainted with 
suspicion. The promise of the maker to pay upon a day certain becomes 
a questionable one when the day passes without payment having been 
made. It is incumbent upon one who purchases after maturity to in- 
quire into the circumstances of the execution of the paper and its later 


‘history. If he fails to do so, he does not stand in any better position, 


nor is he less negligent, than a former owner who has delivered the 
paper bearing his general indorsement to his agent for collection. We 
think there is an especial duty to make inquiry where the instrument is 
offered for sale at a price less than one-third of its face value. Boyd 
v. Bearce, 48 Cal. App. 46, 191 P. 560; Jordan v. Grover, 99 Cal. 194, 
33 P. 889. Certainly this is a circumstance which should put a prudent 
person upon inquiry both as to the liability of the maker and the title 
of prior holders. Appellant should be charged with notice of whatever 
facts would have been discovered by an inquiry conducted with reason- 
able diligence. Such an investigation would have disclosed readily that 
the transfer by American Mortgage Company was made in violation of 
its authority as agent. Appellant cannot claim ignorance of facts which 
it would have learned except for its breach of duty to make inquiry 
as to the rights of former.holders. No estoppel can arise in its fav: 

when knowledge of the facts is imputed, as it must be, to appellant. Its 
purchase must be regarded as having been made subject to respond- 
ent’s rights as the lawful owner of the note. The foregoing views are 
sustained by the weight of authority. Numerous cases supporting them 
are to be found in note in 68 A. L. R. at page 989. Without quoting 
from any of the cases there cited and discussed, it is sufficient to say 
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that the reasoning to be found therein amply sustains the rule that the 
rights of the legal owner of a note who has indorsed and delivered it to 
an agent for collection only should prevail over those of one who pur- 
chases for value after maturity under such circumstances as the record 
before us discloses. 

The judgment is affirmed. 


EMBEZZLEMENT UNDER FIDELITY BOND 





Maryland Casualty Co. (defendant) v. Queenan (plaintiff), United 
States Circuit Court of Appeals, Tenth Circuit, 89 Fed. Rep. (2d) 155 





A bank cashier, who also served as city treasurer, placed in the 
bank a city warrant representing funds belonging to the city. He 
caused the warrant to be remitted to a correspondent for the credit 
of his bank. He then credited part of the proceeds to his account 
as city treasurer and issued a ecashier’s check for the balance to 
himself, which check he later cashed. It was held that this con- 
stituted embezzlement within the meaning of that term as used in 
the cashier’s fidelity bond. 


This affirms the decision of the United States District Court, 14 


Fed. Supp. 989, which was published in the September, 1936, issue 
of the ‘‘Journal’’ at page 782. 


Appeal from the United States District Court for the Northern Dis- 
trict of Oklahoma; Franklin E. Kennamer, Judge. 

Action by Jerome G. Queenan, receiver of the First National Bank 
of Fairfax, Okl., against the Maryland Casualty Company of Baltimore, 
Md. Judgment for plaintiff (14 F. Supp. 989), and defendant appeals. 

Affirmed. 

W. E. Green, of Tulsa, Okl. (J. C. Farmer and Robert J. Woolsey, 
both of Tulsa, Okl., on the brief), for appellant. 

J. I. Howard, of Pawhuska, Okl., for appellee. 


PHILLIPS, C. J.—Queenan, as receiver of the First National Bank 
of Fairfax, Oklahoma, hereinafter called the Fairfax Bank, brought 
this action against the Maryland Casualty Company on a fidelity bond 
issued by the Casualty Company. 

By such bond the Casualty Company agreed to reimburse the Fair- 
fax Bank for any loss, not exceeding $5,000.00, sustained by the Fairfax 
Bank by reason of ‘‘any act or acts of fraud, dishonesty, forgery, em- 
bezzlement, wrongful abstraction, or wilful misapplication on the part 
of’’ C. E. Ashbrook as cashier of the Fairfax Bank. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §660. 
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A liability of $800 was recognized and paid by the Casualty Com- 
pany. The petition contained twelve counts, each charging a separate 
embezzlement by Ashbrook of the funds of the Fairfax Bank. Counts 
7 and 8 were dismissed at the trial. 

Ashbrook was treasurer of the City of Fairfax and guardian of one 
Charles Fletcher. He carried an account as city treasurer and also a 
personal account in the Fairfax Bank. He carried his account as 
guardian in the Fairfax National Bank. 

The transactions involved may be grouped in two classes. 

Typical of class 1 is the transaction alleged in count 1, with respect 
to which the facts are these: 

On March 2, 1931, Ashbroow as city treasurer, received a warrant 
from the county clerk for $1,546.90. He immediately forwarded it 
to the First National Bank & Trust Company in Oklahoma City, a cor- 
respondent of the Fairfax Bank for deposit to the credit of the latter, 
and credit was given as directed. At the same time he deposited $670.45 
to his credit as city treasurer and issued a cashier’s check payable to 
himself for $876.45. The cashier’s check was cashed on May 11, 1931, 
and on the same day his personal account was credited with $535.00 
and a new cashier’s check issued to his order for $341.45. On May 13, 
1931, the last mentioned cashier’s check was cashed and the individual 
account of Ashbrook was credited with $330.00, the deposit ticket show- 
ing a cash withdrawal of $11.45. 

Typical of class 2 is the transaction alleged in count 9, with respect 
to which the facts are these: 

On September 29, 1925, Ashbrook debited his account as city treas- 
urer with $8,000.00. No check or charge slip was found in the records 
of the Bank after it went into liquidation, the only record being the 
debit entry on the ledger sheet. On the same day he drew a draft on 
the Fidelity National Bank of Kansas City, Missouri, a correspondent 
of the Fairfax Bank, for $8,000.00 payable to the Fairfax National 
Bank and deposited it to his account as guardian in the Fairfax Na- 
tional Bank. 

From a judgment in favor of the receiver for $4,200.00 the Casualty 
Company has appealed. 

The Casualty Company contends that in all the transactions Ash- 
brook acted as city treasurer, that he either withdrew or withheld from 
deposit funds as city treasurer and embezzled them from the City, and 
that the Fairfax Bank incurred no liability on account thereof. 

In the transaction alleged in count 9 Ashbrook drew a draft on 
Fidelity National Bank payable to the Fairfax National Bank and 
charged the account of the City with the amount of the draft. He gave 
no check as city treasurer for the withdrawal. He in effect embezzled 
$8,000.00 of the funds of the Fairfax Bank and made a charge against 
the account of the City to offset it. In issuing the draft and making 
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the entry in the account of the City, he acted as an officer of the Fair- 
fax Bank, not as city treasurer. Nor is the contention that the Fairfax 
Bank lost nothing by the transaction well founded. If we assume that 
Ashbrook as city treasurer authorized himself as cashier of the Fair- 
fax Bank to make the charge, Ashbrook knew he was without authority 
as city treasurer to authorize the charge and his knowledge will be im- 
puted to the Fairfax Bank. 

It is a well settled general rule that notice to, or knowledge of, an 
agent while acting within the scope of his authority and in reference 
to a matter over which his authority extends, is notice to, or knowledge 
of, his principal. 

In the Restatement of the Law-Agency, § 272, the rule is stated: 


‘‘In accordance with and subject to the rules stated in §§ 273-282, 
the liability of a principal is affected by the knowledge of an agent con- 
cerning a matter as to which he acts within his power to bind the 
principal or upon which it is his duty to give the principal informa- 
tion.”’ 


Certain qualifications of the general rule are equally well settled. 
Mechem on Ageney (2d Ed.) §§ 1803, 1813-1826. A principal is not 
chargeable with or bound by notice to, or knowledge of, an agent as to 
matters involved in a transaction in which the agent deals with the 
principal or another agent of the principal as, or on account of, an 
adverse party. The exception applies when the agent is engaged in 
prosecuting some fraudulent or illegal enterprise, the success of which 
would be impaired or defeated by the disclosure to his principal of the 
notice or knowledge sought to be imputed. . 

A qualification of the exception is recognized where the agent, al- 
though engaged in perpetrating an independent fraudulent act on his 
own account, is the sole representative of the principal and the prin- 
cipal, with knowledge of the facts, retains the fruits of the transaction. 

In such a case the principal is impaled on the horns of a dilemma. 
If he disclaims the agent’s act as unauthorized, he has no grounds to 
retain the fruits thereof; on the other hand, if he retains the fruits of 
the agent’s act, after knowledge of the facts, he must in fairness be 
charged with the agent’s knowledge. 

The reason for the qualification is stated in Mechem on Agency 
(2d Ed.) p. 1412 as follows: 


‘‘The real ground upon which the situation rests is—, that where 
the agent is the sole representative of the corporation, the corporation 
ean not claim anything except through him and that therefore if it 
claims through him, after notice of the facts, it must accept his agency 
with its attendant notice.”’’ 


Here the Fairfax Bank can only claim the benefit of the charge in 
the City’s account through the act of Ashbrook. After knowledge of 
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the facts, its position not having changed, it may not accept the benefits 
of the act without accepting Ashbrook’s agency and being charged 
with his knowledge. See cases cited, Notes, 48 A. L. R. 465 and 86 
A. L. R. 537. 

If it accepts the act it must make restitution to the City and will 
suffer a loss of $8,000.00. If it rejects the act, it will suffer a like loss: 
due to Ashbrook’s embezzlement. 

Since the items in the second class are in excess of the penalty of 
the bond it is not necessary to consider the question of liability on the 
items in the first class. 

The judgment is affirmed. 


CERTIFICATION OF FORGED CHECKS 





Banca Commerciale Italiana Trust Co. v. Clarkson, Court of Appeals of 
New York, 8 N. E. Rep. (2d) 281 





The certification of a check by the drawee bank admits the 
genuineness of the drawer’s signature. If a bank certifies a check 
upon which a depositor’s signature is forged, it will be liable to a 
bona fide holder of the check. This rule does not apply in favor of 
the holder of a check where it appears that the certification was ob- 
tained by an agent of the holder who had reason to suspect the 
forgery. 


In this case it appeared that the cashier of the plaintiff bank 
forged the signatures of one of the bank’s depositors on a series of 
checks. The checks were made payable to the wife of the cashier 
in her maiden name. The cashier indorsed the payee’s name on the 
checks and delivered them to the defendants, a firm of brokers, for 
credit to a margin account which was being carried by the cashier. 
This account had been opened by the cashier through a customers’ 
man in the employ of the defendant brokers. The customers’ man 
had the checks certified by the plaintiff bank before they were col- 
lected by the defendants. There was evidence from which it might 
have been inferred that the customers’ man suspected, or might 
have suspected, that the checks were forged. In this action by the 
bank against the brokers, to recover the amount of the checks, a 
judgment in favor of the defendants was reversed and a new trial 
ordered. The reason was that the general rule which makes a bank 
liable on a check which it has certified, even though the drawer’s 
signature is a forgery, does not apply in a case of this kind. 


Action by the Banca Commerciale Italiana Trust Company against 
Frederick H. Clarkson and others, individually and as copartners doing 
business as Clark Williams & Company. From a judgment of the Ap- 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §248. 
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pellate Division (248 App. Div. 720, 290 N. Y. S. 138), affirming a 
judgment for defendants on a verdict, plaintiff appeals. 

Reversed, and new trial granted. 

David 8. Konheim and William Lurie, both of New York City, for 
appellant. 

Stewart Maurice, of New York City, for respondents. 


LOUGHRAN, J.—The action is in form one to recover for the con- 
version of six checks. 

Plaintiff is a domestic banking corporation. One Priola was the 
assistant manager of a branch office of its bank. The defendants are a 
firm of stockbrokers. One McCann was a ‘‘customers’ man’’ in their 
employ. In July, 1929, Priola, through McCann, opened a speculative 
trading account with the defendants in the maiden name of his wife 
(Irma Schafflin). The proceeds of the checks in suit were credited on 
that account which was handled by McCann who received the checks 
from Priola. 

Three of the instruments were genuine in inception. These had 
been validly indorsed in blank by the respective payees for deposit in 
the plaintiff’s bank. Priola stole them from the plaintiff. The name 
of Irma Schafflin was indorsed by him thereon. 

The other three checks were forgeries of Priola. These purported 
to have been drawn on the plaintiff bank by Nicosia Brothers Company 
(a corporate depositor) to the order of Irma Schafflin, were indorsed 
in that name by Priola, and at the behest of McCann were certified by 
the plaintiff before payment thereof to the defendants. 

The fact of its ownership of the genuine checks was not stressed 
by the plaintiff in its conduct of the trial. Nor was any point made 
by the defendants respecting the inappropriateness of a recovery for 
the conversion of the forged paper as to which title was nonexistent. 
The parties took for granted that there was liability on all the causes of 
action or liability on none. No claim was made of personal knowledge 
by any of the defendants of the wrongdoing of Priola. In substance, 
the jury were charged that what McCann did was in law done by the 
defendants, and that the plaintiff was to recover the aggregate of the 
amounts of all six checks unless its fault was greater than the fault of 
the defendnats. The verdict was against the plaintiff, and judgment 
thereon for the defendants has been affirmed. 

Some of the rulings assigned as error by the plaintiff appear to us 
to be so substantial that they must be deemed to have affected the re- 
sult. 

That McCann in his dealings with Priola acted in bad faith was 
on the evidence a fact that could fairly have been found by reasonable 
minds. There was evidence from which the jury might have inferred 
that McCann suspected forgery, or should have suspected it, at the time 
he received the forged checks from Priola and had them eertified. The 
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trial judge refused the request of the plaintiff for an instruction ‘‘that 
certification by the bank of the three checks does not excuse the party 
receiving those checks from investigating the right to those checks, 
where there are circumstances of a suspicious character which call for 
an inquiry on its part.’’ At the request of the defendants, he charged 
‘‘that the plaintiff bank by certifying the three checks . . . represented 
and warranted that the signatures of Nicosia Brothers Company were 
genuine signatures.’’ We think this was error which, in the light of 
the whole record, is not to be dismissed as immaterial. 

In the letter of the Negotiable Instruments Law (Consol. Laws, 
ce. 38), plaintiff’s certification of the three forged checks was an admis- 
sion of the genuineness of the signatures of. the drawer (sections 112, 
323). But what is there declared is a common-law exception to the 
principle that money paid under a mistake of fact may ordinarily be 
recovered back. As originally laid down, the exception sanctions re- 
tention of the payment by a party only ‘‘when he has once received 
it upon a bill of exchange indorsed to him for a fair and valuable con- 
sideration, which he had bona fide paid, without the least privity or 
suspicion of any forgery.’’ Lord Mansfield in Price v. Neal, 3 Burr. 
1354. Whatever difference of opinion there may be in respect of the 
true basis or scope of that celebrated decision, it is reasonably clear 
that the protection of the doctrine should not be extended to a holder 
whose competent agent dishonestly procures an acceptance while sus- 
pecting the forgery. See National Bank of Commerce of New York v. 
National Mechanics’ Banking Ass’n of New York, 55 N. Y. 211, 14 Am. 
Rep. 232; Title Guarantee & Trust Co. v. Haven, 196 N. Y. 487, 89 
N. E. 1082, 1085, 25 L. R. A. (N. 8.) 1808, 17 Ann. Cas. 1131; First 
Nat. Bank of Quincy v. Ricker, 71 Ill. 489, 22 Am. Rep. 104; Germania 
Bank of Minneapolis v. Boutell, 60 Minn. 189, 193, 194, 62 N. W. 327, 
27 L. R. A. 635, 51 Am. St. Rep. 519; National Bank of North America 
of Boston v. Bangs, 106 Mass. 441, 444, 445, 8 Am. Rep. 349; Dedham 
Nat. Bank v. Everett Nat. Bank, 177 Mass. 392, 395, 59 N. E. 62, 83 
Am. St. Rep. 286. Cf. Negotiable Instruments Law, §§ 91, 95; Wil- 
liamsburgh Trust Co. v. Tum Suden, 120 App. Div. 518, 105 N. Y. S. 
335; Woodward on Quasi-Contracts, 142, 143. 

Plaintiff’s loss was made good by a surety company. This action 
was brought pursuant to an agreement between them that any recov- 
ery would be paid to the surety company. The question whether the 
plaintiff was the real party in interest was left to the jury. This was 
error, as was the refusal to strike out the defense which tendered that 
issue. As the trustee of an express trust, plaintiff was entitled to sue 
in its own name. Civil Practice Act, § 210. 

The judgment of the Appellate Division and that of the Trial Term 
should be reversed and a new trial granted, with costs to abide the 
event. 
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BANK NOT LIABLE FOR DEFALCATIONS OF 


CORPORATE DEPOSITOR’S MANAGER 





Fidelity & Deposit Co. of Maryland v. Merchants National Bank, Su- 


preme Court of Iowa, 273 N. W. Rep. 141 





The general manager of a corporation was placed in full charge 
of all of its affairs. He was held out to the publie as having full 
authority in respect to all of the corporation’s business. Without 
express authority, the manager opened an account in a bank in the 
name of the corporation by himself as manager. Later, he with- 
drew and appropriated to his own use a large sum, the bank having 
no knowledge of this fact. It was held that the bank was not liable. 


The corporation in this case was a co-operative dairy company. 
When the company was organized in 1926, it appointed one Smyth 
general manager. The members of the board of directors and the 
other officers of the company were all engaged in active farming 
and gave little or no attention to the affairs of the company but left 
the conduct of its business entirely to the manager. He handled 
all of the company’s funds, bought and sold dairy products, drew 
drafts, signed and indorsed checks, opened bank accounts, made de- 
posits, received and answered all correspondence and hired and dis- 
charged all employees and fixed their compensation. He opened a 
checking account in the defendant bank and later withdrew and 
embezzled the sum of $4,768. The surety company which issued the 
manager’s fidelity bond made good the loss to the dairy company 
and the dairy company assigned to the surety company whatever 
claim it might have against the bank. In this action by the surety 
company against the bank, it was held that there could be no re- 
covery. 


In a case of this kind, the deposit is generally made by an agent 
or officer of the corporation in the agent’s or officer’s individual 
name. In many instances the bank has been held liable for amounts 
appropriated by the agent, even though the bank acted in good faith 
and entirely without knowledge of the agent’s wrongdoing, on the 
ground that a bank should not in the first place permit an agent of 
a corporation to deposit to his individual credit funds which the 
bank knows belong to the corporation. It is difficult to see on what 
ground it was expected to fasten liability on the bank in the present 
ease since the account was opened in the name of the corporation 
and there was nothing in the evidence to indicate that the bank had 
any reason to believe that the operations of the manager were any- 
thing but regular. 


An action in equity to establish a trust and to recover funds claimed 


to have been wrongfully deposited in the defendant bank by an agent 


and withdrawn and embezzled. A trial to the court resulted in a dis- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §388. 
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missal, and judgment was rendered against the plaintiff for costs. The 
plaintiff appeals. 

Affirmed. 

EK. A. Johnson, of Cedar Rapids, and C. J. Haas, of Marion, for 
appellant. 

Grimm, Elliott, Shuttleworth & Ingersoll, of Cedar Rapids, for ap- 
pellee. 


ANDERSON, J.—The Cedar Rapids Co-operative Dairy Company, 
which will be hereafter referred to as the dairy company, is a corpora- 
tion, organized in 1926, under the provisions of chapter 389 of the 1924 
Code, which provides for the organization of co-operative associations. 
Its principal place of business was, at the times herein involved, in 
Cedar Rapids, Iowa, where it maintained an office and where it manu- 
factured butter and bought and sold dairy products, having a large 
number of customers and doing a very large volume of business. At 
the time of its organization, one Harold G. Smyth was employed as 
general manager and continued in that capacity until some time in 
1932. He was in sole charge of: the business and activities of the com- 
pany. The board of directors and other officers of the company were 
all actively engaged in farming, residing outside of the corporate limits 
of Cedar Rapids, and gave but very little attention, if any, to the active 
business of the company. Smyth handled all of the funds of the asso- 
ciation, bought milk and cream, made sales of butter to commission 
merchants, drew sight drafts, indorsed checks, deposited the moneys 
of the corporation in various banks, received and answered all corre- 
spondence, hired and discharged all employees, fixed their compensa- 
tion, and was in fact in complete and unrestricted charge of the entire 
business of the company. He was empowered to sign checks subject 
to the counter-signature of some other officer of the company, but this 
latter provision was never complied with and Smyth had sole charge of 
and authority over the funds of the company. 

The principal checking account of the company was carried in the 
Peoples Savings Bank of Cedar Rapids, and during the years in which 
Smyth was manager thousands of checks were drawn upon this account 
by him, most of which passed through the clearing house at Cedar 
Rapids, and this manner of doing business and the authority exercised 
by Smyth were generally known by the banking and business interests 
of the city. Smyth was never specifically authorized or directed to 
open a checking account in the defendant bank, but savings accounts 
for investment purposes were opened by him in the defendant bank 
and many other banks in Cedar Rapids and elsewhere in Linn county. 
Funds were withdrawn from such accounts from time to time on 
Smyth’s own signature and all signature cards authorizing withdrawals 
were signed, ‘‘Cedar Rapids Cooperative Dairy Company, by Harold 
G. Smyth, Manager.’’ 
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Prior to March 19, 1931, Smyth had been solicited on various occa- 
sions by an employee of the defendant bank to open a checking account 
with the defendant bank, and on the date mentioned he deposited with 
the defendant bank a check for $4,985.81 and opened a checking ac- 
count with the defendant bank in the name of the Cedar Rapids Co- 
operative Dairy Company, by Harold G. Smyth, manager, with the 
signature card properly executed as in other banks where funds of the 
company had been deposited. Later and on March 8, 1932, another 
check for $3,923.55 was deposited in the checking account of the dairy 
company in the defendant bank. The funds so deposited in the check- 
ing account in the defendant bank, as well as in the savings account, 
were withdrawn on checks signed ‘‘Cedar Rapids Dairy Company, by 
Harold G. Smyth, Manager,’’ in accordance with the signature cards, 
with the exception of $3,255.55 which remained in the checking account 
at the time Smyth was found to be an embezzler, and was later with- 
drawn by the dairy company. The two checks which we have indicated 
as having been deposited in the checking account of the defendant bank 
were received by the dairy company from a commission house in 
Chicago in payment for products of the dairy company sold by the 
commission company. There was withdrawn from the checking account 
in the defendant bank various amounts during the year 1931 upon 
checks signed, ‘‘Cedar Rapids Cooperative Dairy Company, by Harold 
G. Smyth, Manager,’’ and at least two of such checks were used to pay 
additional compensation to two of the employees of the dairy company, 
probably under some secret arrangement with Smyth which was un- 
known to the officers and directors of the dairy company. The funds 
represented by the first check deposited in the defendant bank were all 
exhausted on the last day of December, 1931, and on March 8, 1932, 
the additional check of $3,923.55 was deposited and withdrawals were 
made from the deposit up to March 21, 1932, of $668, and on the last 
date there remained in the checking account in the defendant bank 
the sum of $3,255.55 which was withdrawn later by the president of 
the dairy company. 

The checks drawn upon the defendant bank were practically all 
destroyed by Smyth as they were returned to the dairy company, as 
well as the monthly statements of the account issued by the bank. How- 
ever, Smyth, against whom no criminal proceedings were ever instituted, 
when called as a witness in behalf of the plaintiff, testified that none 
of the funds were applied for the benefit of the company, and the de- 
falcation or amount of funds embezzled by Smyth appears to have been 
$4,768. Smyth had also withdrawn from the defendant bank the amount 
of one check for $885.81 and this he deposited in the Cedar Rapids 
Savings Bank & Trust Company, where he had deposited other moneys 
of the dairy company, and later withdrew from the said Cedar Rapids 
Savings Bank $890 and deposited it in the Peoples Savings Bank in 











THE BANKING LAW JOURNAL 573 


the checking account of the dairy company. There was left, however, 
in the Cedar Rapids Savings Bank & Trust Company $885.81, which 
was later recovered by the dairy company. 

The plaintiff, appellant, Fidelity & Deposit Company, were sureties 
upon the bond of the manager, Smyth, and paid to the dairy company 
the amount of the defaleation, and the dairy company assigned its al- 
leged claim against the defendant bank to the surety company, and the 
surety company brings this action. 

The record shows, and the secretary of the dairy company testifies, 
that ‘‘there is no record any place of any action taken by the board 
of directors designating any depositories for the company’s funds that 
I can find in these minutes. After this date, December 23, 1926, ac- 
counts were opened in a dozen or more banks, in the name of the Cedar 
Rapids Cooperative Dairy Association by our general manager, Mr. 
Smyth. He deposited the Savings accounts in these banks with the 
knowledge and consent of the board of directors. I cannot find in the 
minutes anything to indicate to anyone examining the records that Mr. 
Smyth’s authority to deposit money was limited to any specific bank.’’ 
Reed, the president of the company, testified that neither he nor the 
directors knew of the checking account in the Merchants National Bank. 
However, the witness, Harold G. Smyth, testified, ‘‘Mr. Wiley (who was 
President of the company at the time) knew plenty about this—about 
the manner in which these funds were handled.’’ In fact, the entire 
record indicates that no amount of inquiry or investigation in the books 
and records of the dairy company would have shown that there was 
any limitation or restriction on the authority of Smyth, its general 
manager, to open the account in the defendant bank or any other bank, 
and to withdraw the funds as he did. On the contrary, every record 
and transaction that could have been investigated and inquired into 
would have disclosed that Smyth was held out to the public by the 
dairy company as having full authority in respect to all its business 
affairs including the deposits, withdrawals, and disbursements of the 
company’s funds. It is conceded by the appellee, bank, that it made 
no inquiry or investigation as to Smyth’s authority to open the account 
with it, deposit the funds therein, and withdraw them upon checks of 
the dairy company signed by Smyth as manager. It is also conceded, or 
shown by the record without controversy, that the bank knew nothing 
of Smyth’s peculations until it was advised by the officers of the dairy 
company when they discovered the embezzlement. 

The appellant contends that the deposit by Smyth in the defendant 
bank was wrongful, without the knowledge or consent of the dairy 
company and made with the intent to embezzle the same; that the funds 
so deposited were the property of the dairy company and remained its 
property in the defendant bank, and the bank having notice of such 
ownership is accountable as trustee to the dairy company; that the de- 





574 THE BANKING LAW JOURNAL 


fendant bank was negligent in not making any inquiry as to the ex- 
press authority of Smyth, and that the burden was upon the defendant 
bank to show express authority in Smyth to deposit and withdraw the 
funds, while the appellee contends that Smyth as general manager 
had actual authority to make the deposits in the defendant bank and 
to withdraw the funds. The appellee further contends that Smyth was 
held out to the public as having authority to handle the affairs and 
entire business of the dairy company and that without actual notice of 
any restrictions or limitations upon his authority the defendant would 
not be charged with any knowledge of any secret limitations of his 
authority. 

It is not disputed that the funds deposited in the defendant bank 
were the property of the dairy company and remained the property of 
the dairy company until withdrawn by Smyth and converted to his own 
use. It must also be conceded that the defendant bank had no notice 
or knowledge of any limitations upon Smyth’s authority. It is true 
that the bank made no investigation or inquiry as to Smyth’s authority, 
but that it had knowledge of the fact that he was in sole charge and 
management of the business and funds of the dairy company and had 
over a period of years deposited the funds of the dairy company in 
various banks and had withdrawn the same. In fact, the record shows 
that as far as the contract of employment of Smyth is concerned, and 
as far as the records of the dairy company show, there was no limita- 
tion or restriction upon Smyth’s authority to conduct the affairs and 
business of the company, including the handling of all cash and the 
deposit and withdrawal thereof in the various banks. We are con- 
strained to hold that Smyth had both actual and ostensible authority 
to deposit the funds in the various banks, including the defendant 
bank, and make withdrawals from such deposits. 

It is practically the universal holding that a bank is not charged 
with notice of, nor liability for, a misappropriation of an agent from 
the mere fact that the agent deposits funds to his own or his principal’s 
account and thereafter misappropriates the funds by checks drawn upon 
the account. The mere fact that a bank has notice that the funds de- 
posited belong to a principal imposes no duty upon the bank to inquire 
as to the agent’s authority to make the deposit or withdraw the funds. 
Bank of Vass v. Arkenburgh (C. C. A.) 55 F. (2d) 130, 132; Quanah 
Railway Co. v. Wichita Bank (Tex. Sup.) 93 S. W. (2d) 701, 106 
A. L. R. 821; Parker-Gordon Cigar Co. v. Liberty Bank, 134 Okl. 286, 
273 P. 269; Rice v. People’s Bank, 140 Wash. 20, 247 P. 1009; Rodgers 
v. Bankers Nat. Bank, 179 Minn. 197, 229 N. W. 90; Pierce & Gamet v. 
Live Stock Nat. Bank, 213 Iowa, 1388, 239 N. W. 580. 

In Santa Marina Co. v. Canadian Bank (C. C. A.) 254 F. 391, the 
Circuit Court of Appeals held that where an officer of a corporation 
had authority to collect the indebtedness due the corporation and to 
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deposit the same in a particular bank, he had authority to collect the 
items by depositing them in another bank and to withdraw the same 
without any liability on the bank in which they were deposited in the 
absence of actual knowledge of bad faith on the part of the officer or 
agent of the corporation. 

In the case of Quanah Acme & Pacific R. R. Co. v. Wichita State 
Bank, 93 8. W. (2d) 701, 705, 106 A. L. R. 821, decided in April, 1936, 
the Supreme Court of Texas carefully and fully considered all of the 
leading authorities on the questions here at issue and state the question 
involved in the case before it as follows: 


‘‘TIf a person negotiates to a bank a bill of exchange payable on its 
face to the person negotiating it in a trust capacity, and the purchas- 
ing bank, in the very transaction by which it acquires the instrument, 
passes its proceeds to the individual checking credit of the trustee on 
its books, and thereafter allows him to check out such proceeds on his 
individual checks, and as a result of such transactions the fund is lost 
to the true owner, is the bank liable for such loss to such true owner? 

‘‘This question involves a case where the bank received no part of 
the funds, and had no actual knowledge that the funds were being 
checked to persons not entitled to receive them. Also, a case is involved 
where the bank made no inquiry. 

*‘In our opinion, the above question should be answered in the 
negative. In this connection, we think the great weight of and better 
authority is to the effect that it is not deemed a breach of trust, or 
such a suspicious circumstance, as to put a duty on the bank to investi- 
gate for a trustee to carry trust credits in his personal bank account, 
and this even though such fact is known to the bank. In this connec- 
tion, it is generally held that the bank is entitled to believe that the 
trustee will check the trust credit out of his personal account for proper 
trust purposes. The main reasons for this rule are that to require the 
bank to investigate such transactions would put a burden on the bank 
for which it is not paid by the trust, and would clog the handling of 
commercial paper in a way that would be to the disadvantage generally 
of trust business, and also to business in general.’’ 


In the case of Bank of Vass v. Arkenburgh, supra, a bank had 
honored checks drawn by a fiduciary against the account without any 
knowledge on the part of the bank that the fiduciary was converting 
the trust fund to his own use, and it was held that the bank was not 
liable, saying, ‘‘Even if the bank had known that the fund covered 
by the check constituted a trust in the hands of Mrs. Dunlop [fidu- 
ciary], it would not be liable to the owners of the fund merely because 
it allowed her to deposit the check to her personal account and honored 
checks drawn against that account, unless it either acquired an advan- 
tage or benefit as a result of the diversion of the trust fund or joined 
in the diversion with actual knowledge that such diversion was in- 
tended or was being executed, and thereby become privy to it.’’ 

In the instant case there is no contention, or even intimation, that 
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the defendant bank had knowledge of the embezzlement or intended 
embezzlement by Smyth, or that they in any way profited by the transac- 
tion involved. The bank could only be held liable for receiving the 
deposit or permitting the withdrawal if it had notice of the dishonest 
intention of Smyth. A different rule, of course, would prevail if the 
bank had used the funds deposited by the agent to pay the agent’s debt 
to the bank, or in some manner participated in the defalcation. In 
such event the bank would be liable. Such was the situation in Bran- 
nen v. State Exch. Bank, 190 Iowa, 630, 180 N. W. 886, cited and relied 
upon by the appellant, but that case and others like it, cited by appel- 
lant, are not controlling in the instant case for here no appropriation 
of any of the deposits was made by the defendant bank and the de- 
fendant bank had no knowledge and did not participate in any way in 
the misappropriation of the funds by Smyth. There was nothing in 
the manner of making the deposits in the defendant bank or in the with- 
drawal of the same that would serve at any time during the period of 
more than a year to put the defendant bank on inquiry as to the honesty 
or integrity of the general manager, Smyth. Some of the funds with- 
drawn were used to pay bonuses or additional salaries to the employees 
of the dairy company, and some were withdrawn and redeposited in 
the company’s accounts in other banks. During all of the time that the 
account was opened in the defendant bank, the bank handled it as it 
would other accounts, and each month, or at intervals, mailed to the 
dairy company statements of the accounts showing deposits and with- 
drawals. As we have noted, most of the checks representing the with- 
drawals, as well as these monthly statements of account, were destroyed 
by Smyth, but of this the bank had no knowledge. It must be con- 
eluded that actual knowledge on the part of the defendant bank as to 
any claimed limitations upon the authority of the general manager of 
the dairy company, or the fact that the general manager was embezzling 
a part of the funds, was not proved, and no facts or circumstances are 
shown such as would put the bank on inquiry as to these matters. Un- 
der the circumstances shown in this record, the defendant bank had a 
right to act upon the actual and ostensible authority of the agent, 
Smyth, and it should not be held liable for his defaleation and em- 
bezzlement. 

The learned trial court found that Smyth had both actual and im- 
plied authority to make the deposits and withdrawals in question, and 
that the dairy company and its assignee, the plaintiff herein, are and 
should be estopped, barred, and precluded from asserting or claiming 
the alleged claims against the defendant, and from questioning the 
acts and authority of the general manager in reference to the matters 
involved in the transactions with the defendant bank. And the trial 
court found for the defendant and dismissed plaintiff’s petition with 
eosts. We are constrained to hold that the finding and judgment of 
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the trial court has support in the record and in the greater weight of 
authority. 

We do not overlook the fact that there are a few courts of last re- 
sort supporting the theory and contentions of the appellant, but such 
eases are against the overwhelming weight of authority, and we cannot 
subscribe to rules laid down therein contrary to the rules announced 
in this opinion. It follows that the judgment of the trial court must 
be and is affirmed. 

Affirmed. 


BANK RECEIVING DIAMONDS FOR 
SAFEKEEPING 





Citizens Bank of Coldwater v. Callicott, Supreme Court of Mississippi, 
174 So. Rep. 78 





A bank, which receives diamonds from a depositor for safekeep- 
ing without compensation and places them in a safe from which they 
can be taken only by an officer of the bank, will be liable for the 
value of the diamonds if it is unable to find them upon the deposi- 
tor’s demanding their return. 


The general rule is that, where a bank receives property for safe- 
keeping and the property is subsequently converted by an officer 
of the bank, the bank, even though a gratuitous bailee, will be liable 
for the value of the property. This is so regardless of whether the 
loss is occasioned by mere negligence or fraud, the officer’s act of 
conversion being, in effect, the act of the bank itself. 


It is also held that a bank is not a gratuitous bailee where it 
invites and accepts deposits for safekeeping as an accommodation 
to its customers. The reason is that the bank, though receiving no 
direct compensation, receives an indirect benefit through the good- 
will which it builds up and through the business which it receives 
or expects to receive as a result of making its facilities available 
to its customers. The distinction between a gratuitous bailee and 
a bailee for hire is drawn in cases of this kind because a bailee for 
hire is held to a greater degree of care than is a bailee who receives 
no compensation. 


It appeared in this case that the plaintiff delivered to the defend- 
ant bank a pair of diamond earrings for safekeeping. The ear- 
rings were placed in a safe to which only the officers of the bank 
had access. Four years later, when the plaintiff asked for the re- 
turn of the earrings, the bank was unable to find them. On the 
trial of this action the bank was held liable for $1,700. The judg- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §882. 
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ment against the bank was affirmed upon appeal but the case was 
sent back for a new trial on the question as to the value of the ear- 
rings, the reason being that the plaintiff had offered no expert testi- 
mony as to value. 


Action by W. C. Callicott and others against the Citizens Bank of 
Coldwater, Mississippi. Judgment for the plaintiffs, and the defendant 
appeals. 

Judgment affirmed in part, and reversed and remanded in part. 

Herbert Holmes, of Senatobia, for appellant. 

James McClure, of Sardis, for appellees. 


ETHRIDGE, P. J.—Mrs. W. C. Callicott, deceased, at her death, 
owned a pair of blue white diamond earrings, and, on the night of her 
death her husband, W. C. Callicott, delivered them to E. C. Turley, then 
the cashier of the bank, to be placed in the bank. E. C. Turley took 
them the following morning to the bank and placed them in a screw 
safe on a shelf where the bank kept its large cash and other valuables. 
Subsequently, E. C. Turley resigned as cashier, and W. H. Newton, 
assistant cashier, succeeded him, and, during the period Newton was 
cashier, the diamond earrings were shown to some member of the family 
and were kept in this serew safe, which was a safe place against every 
one except the officers of the bank. The said diamond earrings were 
placed in the bank in November, 1931, and were kept there until late 
in 1935, when demand was made for them and the bank was unable to 
find them. In the latter part of 1935, Newton was discharged or sus- 
pended from the bank because of his excessive use of intoxicating liquors, 
and, while he was at home taking treatment to cure him of this habit, 
the diamond earrings were missed, and an officer of the bank was sent 
to interview him, and he stated to this officer that they would be found 
at a place on the shelf in the screw safe, but a diligent search failed to 
locate them. 

Consequently, suit was instituted against the bank for the value of 
the diamonds, and on final hearing judgment was rendered against the 
bank for $1,700, from which this appeal is prosecuted. 

It is contended that the bank was not liable for the value of the 
diamonds because they were delivered to E. C. Turley at night, after 
banking hours, and that there was no showing that the bank was au- 
thorized, by its charter, to receive diamonds, or other valuables, for 
safekeeping. 

The proof shows that it was customary for the bank, at the request 
of its depositors, to take papers and other valuables of like nature, for 
safekeeping. It is not shown that it kept any other diamonds than the 
ones involved in this litigation, but the bank, acting through its cashier, 
did take and place in the screw safe valuables of its customers for safe- 
keeping. Callicott had an account at the bank prior thereto, and dur- 
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ing all the period involved in the case, between the reception of the 
diamonds by the bank and demand for their return. 

We think the bank was liable for the value of the diamonds under 
the facts shown in the record under the authority of the case of Grenada 
Bank v. Moore, 131 Miss. 339, 95 So. 449, where it was said that, where 
a bank accepts special deposits, and its managing officer subsequently 
converts the securities to his own use, even though a gratuitous bailee, 
the bank is liable to the depositor for the loss, regardless of whether 
such loss is occasioned by mere negligence or fraud, the act of conver- 
sion, by the controlling officer, being, in effect, the act of the bank it- 
self. This case is also authority for the proposition that the bank is 
not a gratuitous bailee where it invites and accepts special deposits as 
accommodation to its customers. We think the proof was ample to 
sustain liability. 

However, in our opinion, the proof is insufficient to sustain the 
amount of the judgment. It was not shown what the diamonds involved 
in the case at bar were worth at the time of Mrs. Callicott’s death or 
what they cost, nor was it shown, by any dependable testimony, as to 
what was their quality, except that they were two carat diamonds of 
good appearance and sparkle, with no visible to the eye defect therein. 
Mr. Callicott testified that, while he bought the diamonds for his wife, 
he was not a judge of diamonds. The son of Mr. Callicott and his 
wife undertook to testify that the son’s wife owned diamonds of similar 
color and sparkle, but smaller, which they took to Brodnax, in Mem- 
phis, Tenn., and that her diamonds were valued at $1,109, and she 
undertook to say, by comparison, that the diamonds owned by Mrs. 
Callicott at the time of her death were worth $2,250; but she frankly 
admitted that she was not an expert as to the value of diamonds. The 
son also had a diamond purchased some years ago from Brodnax, and 
he testified that he wrote in 1933 to Brodnax as to the value of his 
diamond, but neither the son nor his wife disclosed who made these 
valuations, or produced a person competent to testify as to the nature 
and quality of diamonds. The son testified that he had the ability to 
distinguish a real from a fake diamond, but admitted that he was no 
expert and did not know the market value of diamonds. 

Another party testified that, in 1919, he bought a couple of diamonds 
on the Coast, one seven-eighths carat, and the other less in size, paying 
for one $100 and for the other $65. 

It was also shown that the diamonds involved in this litigation were 
purchased several years before the death of Mrs. Callicott, from a 
Memphis firm which had gone out of business, but there was no effort, 
so far as the record shows, to discover any of the parties in that firm, 
nor where the books were. There were no depositions taken of any person 
dealing in diamonds to establish actual values of either the diamonds 
involved in this litigation, or the diamonds owned by the son’s wife. 
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The proof in the case is that the value of diamonds varies greatly 
at different periods, much depending, not only upon the quality, but 
upon the financial condition of the people who buy such valuables. 

In a case dealing with subjects like diamonds, it is highly important 
that persons with competent knowledge thereof be produced to testify 
as to value. The majority of people are not competent judges of such 
values. 

It is familar learning that it is the duty of parties seeking to re- 
cover values of articles lost or converted to produce dependable evi- 
dence as to their value, and it is also a familiar rule that the best 
evidence capable of being produced must be produced. 

In Jones on Evidence (3d Ed.) § 387, at page 584, it is said that 
the essentials are, ‘‘First, a knowledge of the intrinsic properties of 
the thing, Secondly, a knowledge of the state of the markets.’’ 


None of the witnesses produced here sufficiently qualified to testify 
as to the nature, quality, or market value of the diamonds at the time 
the demand was made upon the bank for their redelivery to the owners. 
In 22 C. J. § 682, page 578, it is said that: ‘‘ While witnesses are not 
required to be expert or skilled in the strict and severe sense of the 
term in order to give opinions on value, and while there is no inflexible 
rule defining how much a witness must know in order to be so qualified, 
it must be made to appear that he has had, and utilized, means superior 
to those available to the jurors, for forming an intelligent opinion. In 
most instances an owner is deemed qualified by that relationship to 
testify to the value of common classes of property. The primary quali- 
fication of other witnesses is adequate acquaintance with that class of 
property, whether real or personal, and knowledge of the market 
thereof.’’ 

It is, of course, familiar learning that hearsay evidence is not ad- 
missible. Illinois Cent. R. R. Co. v. Ruffin (Miss.) 3 So. 578; Barclay 
v. Smith (Miss.) 36 So. 449; Board of Levee Commissioners v. Nelms, 
82 Miss. 416, 34 So. 149. In Alabama & V. R. R.Co. v. Searles, 71 
Miss. 744, 16 So. 255, it was said that the fact that a party produces 
the best evidence he has, or could be expected to have, does not exempt 
him from the rule which requires evidence sufficient to satisfy the jury. 
See, also, on a comparison of values the cases of State Highway Comm. 
v. Buchanan, 175 Miss. 157, 158, 165 So. 795, 166 So. 537; Board of 
Levee Commissioners v. Dillard et al., 76 Miss. 641, 25 So. 292; Missis- 
sippi Digest, Evidence, 474; and Whitfield v. Whitfield, 40 Miss. 352; 
22 C. J. 575, § 680. 

From what has been said, it follows that the judgment as to liability 
is affirmed, but the case is reversed and remanded for a new trial on 
the question of value. 


Affirmed in part, and reversed and remanded in part. 
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MORTGAGE SECURING DEPOSIT IN 
NATIONAL BANK 





Buckley v. Southwestern National Bank, United States Circuit Court 
of Appeals, 88 Fed. Supp. (2d) 263 





It is not within the power of a national bank to execute a mort- 
gage on real property to secure deposits of private funds or, in fact, 
to give any other security for such deposits. 


In this respect national banks are limited by § 45 of the Na- 
tional Bank Act (12 U. S. Code § 90) which provides that a national 
bank may give security for the deposit of public moneys of the same 
kind as state banks in the state where the national bank is located 
are permitted to give by local law. 


Action for foreclosure of mortgage by John J. Buckley against the 
Southwestern National Bank, mortgagor, and another. From a judg- 
ment for defendants, plaintiff appeals. 

Affirmed. 

Samuel J. Gottesfeld and Maurice Rose, both of Philadelphia, Pa., 
for appellant. 

Yale L. Schekter, Cuthbert H. Latta, Jr., and MacCoy, Brittain, 
Evans & Lewis, all of Philadelphia, Pa., for appellees. 


THOMPSON, C. J.—This is an appeal from a judgment of the Dis- 
trict Court for the Eastern District of Pennsylvania. The appellant 
brought an action by writ of scire facias sur mortgage for the fore- 
closure of a mortgage on premises owned by the Southwestern National 
Bank, one of the appellees. The learned trial judge directed a verdict 
for the bank and its receiver and also submitted interrogatories to the 
jury for special findings. The interrogatories and the special findings 
supplementary and in answer thereto were as follows: 

Question 1: ‘‘Was the defendant Bank insolvent on March 2, 1933, 
the date of execution of the mortgage in suit in the sense of having 
committed acts of insolvency on and before March 2, 1933?’’ Answer: 
ra" 

Question 2: ‘‘Was the Bank on the date mentioned in contemplation 
of bankruptcy in the sense that it was reasonably apparent to its man- 
agers that the Bank was not presently able to meet its obligation in 
the ordinary course of demand and payment?’’ Answer: ‘‘Yes.’’ 

Question 3: ‘‘Was the mortgage in suit executed and delivered with 
the intent and purpose to secure to John J. Buckley, the mortgagee, the 





NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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payment of the moneys which he had on deposit with the Bank?”’ 
Answer: ‘‘Yes.”’ 

Judgment was entered on the verdict and special findings. We have 
no doubt as to the power of the trial court to interrogate the jury and 
have it specialize the verdict and state on what issues it is based, and to 
act upon its findings. Walker v. New Mexico & Southern Pacific Rail- 
road, 165 U. S. 593, 17 S. Ct. 421, 41 L. Ed. 837; Rockefeller v. Wedge, 
149 F. 130 (C. C. A. 3). A judgment entered upon such findings of a 
jury made in response to interrogatories is valid. Victor-American 
Fuel Co. v. Pecearich (C. C. A.) 209 F. 568, certiorari denied 232 U.S. 
727, 34 S. Ct. 603, 58 L. Ed. 817. 

In Abraham Fur Co. v. Cameron et al., 295 Pa. 408, 418, 145 A. 
578, 582, Mr. Justice Schaffer thus succinctly states the advantage of 
the practice: ‘‘In this connection we think it proper to state that we 
look with strong favor upon special findings by juries. They throw 
clear light upon controverted questions and greatly aid just determina- 
tions both in courts of first instance and upon appeal. Wherever there 
are controlling questions in a cause, they should be submitted for the 
jury’s answer in addition to the general finding. If this be done, much 
of the criticism of trial by jury will cease.’’ 

The third finding is to the effect that the mortgage was executed 
and delivered to the bank with the intent and purpose to secure to the 
mortgagee the payment of the moneys he had on deposit with the bank. 
This finding brings the case squarely within the ruling of the Supreme 
Court that a national bank lacks power to pledge its assets to secure 
a private deposit and that such a pledge is void. Texas & Pacific Ry. v. 
Pottorff, 291 U. 8. 245, 54 S. Ct. 416, 78 L. Ed. 777. This special find- 
ing compelled and justified the entry of judgment for the defendants, 
the appellees herein. 

The judgment of the court below is affirmed. 
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